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COCOM: Commission communautaire commune (Common Community
Commission)

COCON: Commission communautaire flamande (Flemish Comiyuni
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1. Introduction

1.1. Aim of the study

In 2006, the Barroso Commission announced thabtlay even without Treaty
obligations, transmit all new EU proposals and otiaon papers directly to
the national parliaments inviting them to react to improve policy
formulation® This practice is now formalised in the Lisbon Tyean force
since 1 December 2009, as far as the subsidiaiitgiple is concerned. Indeed,
the Lisbon Treaty formally introduced the Early Wag System (EWS) which
gives the right to all national parliaments to gefolved in the EU legislative
process, by allowing them to object to a Commissegmslative proposal within
an eight-week period if they consider it infringes subsidiarity principle. The
Treaty specifies in its Protocol No 2 on the amilan of the principles of
subsidiarity and proportionality (hereinafter reéer to as "Protocol No 2"):

“Any national parliament or any chamber of a nagioparliament may, within
eight weeks from the date of transmission of atdegislative act, in the official
languages of the Union, send to the PresidenteeoEuropean Parliament, the
Council and the Commission a reasoned opiniomstathy it considers that the
draft in question does not comply with the prineipf subsidiarity.

It will be for each national parliament or eaclactier of a national parliament
to consult, where appropriate, regional parliameuitis legislative powers”.

The following two procedures can result from the EW

"Yellow card" If one third (one quarter in the area of freedom, security and
justice) of the national parliaments oppose itssgliarity arguments, the
Commission, a group of Member States or anothesliiye initiator, may
decide to maintain, amend or withdraw the draftas®é®s must be given for
each decision.

"Orange card" applying only to EU draft legislatiaets under the ordinary
legislative procedure, formerly the co-decisiongadaure. If more thab0 per

1 COM (2006) 211 Communication from the Commissiortte European Council. A citizen’s agenda. Delingr
results for Europe.



cent of the national parliaments oppose such an actroangls of subsidiarity,

the latter must be reviewed. The European Commmssiay then decide to
maintain, amend or withdraw the proposal. If thedpgan Commission decides
to maintain its proposal, it has to provide a reasbopinion justifying why the

Commission considers the proposal to be in compdanith the subsidiarity

principle. On the basis of this reasoned opiniom &nat of the national

parliaments, the European legislator (by a majoaty55 per cent of the

members of the Council or a majority of the votestcin the European
Parliament) shall decide whether or not to bloek@ommission's proposal.

The EWS had already been tested in the past thrahghCOSAC pilot
projects’.

The German Bundestag and the German regions (Dahadee traditionally
been among the most prominent advocates of stremigity subsidiarity scrutiny
in EU decision-making. The German regions haveigoatsly channelled their
claims to the federal government and to the EU eftaklers through the
conference of Minister-Presidents (Ministerprastdekonferenz) — an informal,
federal-level coordination body for heads of allrn@an regional governments.
The provisions on subsidiarity scrutiny and thesrof national parliaments in
the EU introduced by the Lisbon Treaty stem to eagrextent from the
contributions of the German members of the 2002320@nvention on the
Future of Europe, tabled in particular by Workingo@ | on subsidiarity and
Working Group IV on the role of the national pamti@nts.

Within this context, the Committee of the RegioB8R) recommended that the
subsidiarity monitoring process should be accongmatiy an internal reform
process within Member States, in line with existoopstitutional structures, to
consolidate the involvement of regional parliamenith legislative powers in
the mechanisms envisaged by Protocol No 2 on thkcagion of the principles
of subsidiarity and proportionality. In its opinioon “The role of regional
parliaments with legislative powers in the demdcréife of the Union™ the
CoR argued that, in Member States where legislgiomer is shared between

2 http://www.cosac.eu/fr/info/earlywarning

% The Committee of the Regions is the political asisly that provides the regional and local levelshva voice in
EU policy development and EU legislation.

4 CdR 221/2004 fin.




the national and regional levels, a binding interagreement should be
concluded on the procedure envisaged regardingnf@cement of the EWS,
ensuring especially clarity and transparency o fimocedure. In addition, the
CoR proposed to draw up a list of these procedagakements adopted in the
Member States.

In 2007 the CoR set up the Subsidiarity Monitorhetwork (SMNJ aimed at
facilitating the exchange of information betweendband regional authorities
and the EU institutions on EU Initiatives and |égfise proposals having a
direct impact on regional and local authorities @&would like to have its role
reinforced and enhanced.

The aim of this report is to provide backgroundomfation for the regional
parliaments and the SMN partners in general oretfiercement of the EWS in
each Member State with regions with legislative pmyand more specifically,
to answer the following research questions:

What can be the role of regional parliaments withi context of the new EWS
put in place by the Lisbon Treaty?

What are the challenges for regional parliaments fan the SMN within the
context of the EWS?

Will the Lisbon Treaty change the role of regiopafliaments with legislative
powers in the EU?

How could the SMN optimise its functionality forsitmembers which are
concerned by this mechanism?

5 “The network operates on several levels: enabiireggpolitical participation of local and regioralthorities in
monitoring implementation of the subsidiarity armportionality principles, raising awareness of giractical
application of the subsidiarity and proportionalftsinciples, keeping CoR rapporteurs and membersast of
input related to subsidiarity and proportionality@nating from a representative network of local aegional
players, identifying measures for better lawmakiogiting red tape and increasing the acceptand&bopolicies
by EU citizens.”
http://www.cor.europa.eu/pages/EventTemplate.asigx®vfolder&id=66e2c45b-37a2-4598-a645-
11d7fc19f462&sm=66e2c45b-37a2-4598-a645-11d7fc1Df46




The first three research questions will be answerqghrt 3, after having made
in part 2 a country by country analysis. The ladearch question will be
covered in part 4 of this report.

The countries to be analysed are the following:
Federal States: Austria, Belgium and Germany.
Regionalised States: Italy and Spain.

Asymmetrical regionalised States: Finland (Alanthrsgs), Portugal (Madeira
and Azores) and the United Kingdom (Scotland, Wates Northern Ireland).

1.2. Methodology

The basic research methodology is qualitative.rmédion has therefore been
gathered as follows:

Desk Research Identifying and collecting relevant material orhet

implementation of the EWS within the eight Membé&at&s analysed, and more
specifically, on the involvement of the regionalrlganents with legislative

powers within the EWS. Given the fact that the bisdreaty entered into force
recently, the academic and institutional literatomethe involvement of regional
parliaments in the EWS is very limited, attentiomswpaid to the existing
studies/theories on this issue having a broadessppetive on national

parliaments.

QuestionnaireA questionnaire was drawn up with the agreemérhe CoR's

Networks and Subsidiarity Unit and was sent torelitvant actors involved in
the process: officials and members of committegsparsible for the EWS in
national and regional parliaments, national pamiatnrepresentatives in
Brussels, members of CALRE and REGLEG as well asl@mics or think tank
members specialised in subsidiarity issues. Thelfisegions that replied to our
guestionnaire, and the percentage of answers par®i8ppended in Annex |.




Interviews On the basis of the answers received to thetignesires, and
during the drafting process of the preliminary fimgs of the study, more in-
depth interviews were carried out with some tamjegdevant actors.






2. Analysis of procedures established in Member
States with regional parliaments regarding
subsidiarity scrutiny within the Early Warning
System

2. 1. Federal States

2.1.1. Austria

General background

Austria has a two-chamber federal parliament caingi®f the federal chamber
(Nationalrat, NR) and the regional chamber (BuraledR). Their rights and

institutional obligations resulting from Austriaimiembership in the EU are
embedded in the federal constitution (Bundesvenfagsgesetz, BVG). The 183
members of the NR are elected by universal sufffaga period of five years.

The 63 members of the BR are elected by the repmaréiaments (Landtage)

for the duration of the respective regional parkat's mandate, which is mostly
five years (six in Upper Austria). Each region epnesented in the BR by a
minimum of three and a maximum of twelve membeepemding on the size of
the population of the respective region. In bottarnbers members sit in
political groups and enjoy free mandates.

There are existing procedures and good practicesxcifiange of information
regarding general political scrutiny in EU mattebetween the federal
government on the one side and the NR and BR onttiex. They are based on
the provisions of the BVG. The rights and obligasoof the Parliament
resulting from the new instruments to conduct asiliéarity check have been
enshrined in the BVG through an amendment act:abiss-Begleitnovelle (L-

BN), adopted by the Parliament on 8 July 2010. L-&8tablished the duty of
cooperation between the federal government andPdmdament in terms of

exchange of information and expertise (new Arte2d) and new Art. 23 g (2)



BVG), acknowledged the rights of both chambers tmdeict subsidiarity
scrutiny resulting from the Treaties and the Protdaem, new Art. 23 f (1)
and Art. 23 h), and the duty of cooperation betwden BR and the regions
(idem, Art. 23 g (3)).

Procedures followed at the national/regional levels

Adoption of the L-BN in July 2010 was the biggedjustment undertaken by
the Parliament in order to give the procedure dfsgiiarity scrutiny a legal
framework.

The Austrian Parliament enjoys an extensive righinformation vis-a-vis the
federal government, whereby for every EU legisktproposal the responsible
ministry is obliged to provide the NR and the BRhnall relevant information,
including a subsidiarity analysis (Art. 23 e (1) 8) Additionally, for every
calendar year, a responsible ministry makes auailabthe Parliament the list
of planned legislative initiatives of the Europe@ommission in accordance
with the European Commission’s annual work progra&m@urrently, an EU
Information Act, laying out detailed provisions fapoperation between the
Parliament and the federal ministries is underudision; it is due for adoption
in 2011.

Steps undertaken to implement the new subsidiandyitoring mechanism at
the federal level can be summarised as follows:

Embedding the procedure in the BVG through the L-BN

Establishing extended information rights for theliBement with special duties
for federal ministries;

Delegating the subsidiarity scrutiny procedure to specialised EU
committee/subcommittee;

Preparing more detailed regulation of informatiowl @ooperation mechanisms
between the executive branch and the Parliameaoptiaxh envisaged for 2011.



Subsidiarity scrutiny procedures

Except for delegating the procedure to EU (sub)cdtass without the need to
involve the plenary, no specific mechanism has lyeen established for
conducting the subsidiarity scrutiny. Regular maoks of decision making
apply and both chambers rely on their existinggueprocedure. The rationale
for delegating subsidiarity scrutiny to a (sub)cottee was the need for
efficiency and tight deadlines.

The subsidiarity scrutiny procedures in the AustriRarliament can be
summarised as follows:

Nationalrat (federal chamber)

All EU legislative proposals are forwarded to theamcery of the Parliament
(Parlamentsdirektion) automatically by the Europ€ammission. In addition, a
responsible federal ministry also forwards the pseats, together with any
relevant information and respective subsidiaritglgses, to the chancery. The
chancery of the Parliament serves both NR and BRugh two separate
departments — the NR department and the BR depairtme

The subsidiarity scrutiny on behalf of the NR isnfially a prerogative of its
general committee (Hauptausschuss). For reasonsffisfency the general
committee has established a specialised EU subdb@emito which it has
permanently delegated conducting of subsidiaritytaty on behalf of the NR.
Decisions of the EU subcommittee are final andcammmunicated directly to
relevant institutional interlocutors. The main coittee has the right to revoke
the delegation at any time and conduct the proeedself. In such cases, the
main committee has to deliver a report to the pignanhile the plenary has to
adopt a formal motion to issue a reasoned opiroomafter legislation has been
adopted at EU level, to start proceedings befoee Gourt of Justice of the
European Union (CJEU) for subsidiarity infringemero far the EU
subcommittee has dealt with all cases of substgliagcrutiny. The formal
procedure for exchange of information between thé $tibcommittee, the
plenary and the ministerial level is laid down lre tRules of Procedure. Regular
modes of decision making apply (simple majority).



Decisions adopted in the course of subsidiaritytsty are published through
IPEX and communicated to the European Commissionthe European
Parliament and to the Council. In addition, theidoa Office of the Parliament
in Brussels communicates decisions of the Parliangenther EU Parliaments’
representations, mostly through informal letters.

Bundesrat

All EU legislative proposals are forwarded automety to the chancery of the
Parliament by the European Commission. In additemnmgsponsible ministry
provides complete information about the proposafjether with any other
relevant information and a subsidiarity analysibe Tdepartment of chancery
responsible for the BR forwards the proposals ® rifembers of the BR and
also automatically to all regional parliaments (A8 g (3) BVG) through the
national contact point of the regions (Verbindungés der Bundeslander).

Similarly to the NR, the BR has established a spseid EU committee with the
mandate to conduct subsidiarity scrutiny on behldlfthe BR. The EU

committee of the BR takes a decision by a simplgritg of votes, relying on

the regular provisions of BR'’s rules of procedukay member of the BR may
assist in the work of the EU committee without tlght to vote. If half of the

representatives of at least three regions demdrsl,BU Committee must
delegate the procedure to the plenary. In suchscdse EU Committee is
obliged to present a report on the matter.

In both chambers decisions on taking direct actimiore the CJEU for
subsidiarity infringement can only be taken by fhlenary and may not be
delegated to the committees or subcommittees.

Decisions of the BR in EU matters are communicatedthe European

Commission, as well as to all members of the BR,Rhesident of the NR, all
regional parliaments, regional presidents and Aarstmembers of the European
Parliament.
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Decisions of the chambers are communicated autoafigtito the relevant
institutions by the chancery though formal channatsl additionally to other
parliaments by the Liaison Office in Brussels thouformal channels.

Cooperation between chambers

The two chambers work independently, although &y a good practice of
mutual information sharing. Informal contacts betwé¢he chambers take place
at the level of political groups. Mutual exchandeirdormation about official
decisions involves the administrative channelshBitambers receive the same
set of documents concerning a legislative propbsah the relevant ministry,
including subsidiarity assessments. NR and BR mavebligation to consult
each other or take their respective positions odasideration. However, by
provisions of the BVG and the rules of procedurdboth chambers, they are
obliged to exchange information when a reasonedi@piis issued or when
application to the CJEU is intended.

The chambers extend the right of information abthair decisions in EU
matters to Austrian members of the European PaglimThe regional
parliaments are systematically informed by the ckanof the BR.

Regional parliaments (Landtage)

Overall, subsidiarity scrutiny is conducted tentaly and on a case-by-case
basis by the regional parliaments. The reasonghfsrsituation are the novelty
of the EWS as such, the high general workload efrédgional parliaments and
limited experience with subsidiarity.

Cooperation with regional executive branches doasst,e although the
executives have no formal role for subsidiarityusiay. Their involvement
consists of exchanging information and expertisee fiational contact point
forwards documentation concerning subsidiarity seyureceived from federal
level institutions to the regional governments dmely then forward it to their
parliaments. The governments support their parlsby providing expertise
and cooperating in the preparation of subsidiaaiglyses. Currently, none of
the regions has implemented special coordinatiacgutures between regional

11



governments and regional parliaments. Due to tlagive novelty of the system,

most regions are postponing the establishmentwfprecedures and relying on
the existing ones until experience proves what @acchallenges need to be
addressed.

Experiences with conducting subsidiarity scrutinyavé been irregular
throughout the regions. To date only some regipaaliaments have run their
own subsidiarity tests, while others have relied tba inputs and analyses
provided by others. Not all regional parliamentsvéhaa specialised EU
committee (e.g. not that of Vienna). The Tyrol &fatarlberg parliaments have
delegated the subsidiarity scrutiny procedure &ir tlespective EU committees.

12



Subsidiarity scrutiny procedures involving the Bitlaegional step by
step in Austria:

European Commission IPEX- European BR decisions
Other EU institutions institutions; forwarded
liaison office in also to
Brussel Austrian
| \ '\ MEPs
Federal Ministry: reporg
on  subsidiarity and
recommendations  (nat Reasoned opinion (or
binding) not) and publication
l \ RN
BR NR: Deliberation Deliberation
EU committee Genergl L, & decision| | & decision
Committee NR BR
EU
l subcommitte ¥

Regional  opinions

National t
ational contac (not legally binding)

point T

!
Regional executives &, Conference of presidents
parliaments: of the regional
Subsidiarity scrutiny or * parliaments: exchange of
a case-by-case basis| - information &
no new rules of coordination

procedur
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Filtering procedures

At the federal level, no filtering procedure exisistil the EU legislative
proposal reaches the committee level. Neither tlaacery of the Parliament nor
the respective responsible ministries have anyelisn on the relevance of EU
legislative proposals for subsidiarity. All docunteion is handled and
forwarded automatically. The selection takes piacte NR and the BR at the
committees’ level, where proposals are subjectgoléical discussion.

The recommendations of the ministries and the didrsly analyses they
provide are an important source of information tiee NR and BR; however
they are not binding.

Moreover, there is also no filtering procedure lestw the federal and the
regional level. All information is automaticallyri@arded to the regions through
the national contact point by way of an electrome&wvsletter Neues von der

Europaischen Unioh®. Additionally, for every calendar year, responsibl
federal ministries forward to the regions inforroatiabout the legislative
forward planning of the European Commission in gheen policy sector. The
national contact point erbindungsstelle der Bundeslangecoordinates

distribution of this information to the regions. & bffice of the national contact
point is embedded within the government office afwer Austria in Vienna.

The main task of the national contact point is tgpport the regions in

coordinating their views and circulating informatifor the purposes of national
regulation and decision making. Since the natior@tact point has long
practice and a well-established network betweeonad institutions, it lends

itself very well to the coordination also in magteconcerning subsidiarity
scrutiny. It facilitates the exchange and circalatof documents, information
and views and in this way contributes to a betteparation and coordination of
work within the BR.

At regional level, filtering takes place througte toffice of the president of the
parliament or through the parliaments’ chanceriBgtionwide, they are
organised into the conference of the presidentshef regional parliaments
(Landtagsprasidentenkonferenz) and the conferericéhe directors of the

& http://www.parlament.gv.at/PAKT/AKT/EUMAIL/.
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regional parliaments (Landtagsdirektorenkonferen@here they exchange
relevant information about cases potentially ret¢var subsidiarity.

Human resources and capacity building

The chancery of the (federal) Parliament is culyerglying on the existing
resources. The representative office of the Padimn Brussels is also
involved in the exchange of information and docutagon. Expansion of
human resources is envisaged in the future, acuprah the development of
workload, but nothing concrete has yet been planned

Within the administration of the chancery, both Nie department and the BR
department have a unit responsible for assistiegwtark of the parliamentary
committees. The EU committees of each chamber theareown administrative

secretariats comprising two to three specialisepleyees.

Most regional parliaments rely on the existing teses. They have undertaken
in-house adjustments by updating and training th&iff in the functioning of
the provisions of the new Treaty. To date, expeesnwith subsidiarity scrutiny
are still very limited and do not shed enough light the actual needs and
organisational challenges of a smooth functionihgubsidiarity scrutiny. Some
regions underline that the human resources at ttmsposal are anyhow
insufficient and overstretched, but due to finahc@nstraints they are not able
to increase their staff. Therefore, in most regiars expansion of the existing
resources, as well as implementing specific pro@sjus postponed until they
have gained more practical experience with suhbsigiscrutiny.

Many regional parliaments highlight the cooperateord support they receive
from their governments in preparing and conductimg subsidiarity analysis.
This cooperation takes place regardless of the tfaadt regional governments
have no formal role to play in the subsidiarityudcry in Austria (at best they
may address their parliament, or directly the BRhwheir concerns).

15



Cooperation with other national/regional parliaments

Except for information pooling via IPEX, there are other formal forms of

cooperation and information exchange between eght#re chambers and other
national parliaments. In addition to the publication the IPEX website, other
national parliaments are informed by way of inforrnemmunications about

reasoned opinions tabled by the Austrian Parliartfeough the Liaison Office

in Brussels. Similarly, reasoned opinions and awdd subsidiarity analyses
from other national parliaments are circulated agndre members of the NR
and the BR. The BR also participates in the SMN amdulates among its

members all documents received through this network

Regions would also find it useful to have accesthésubsidiarity analyses of
other parliaments in the EU, both national and aegi. The possibility to

consult such analyses on a timely basis would elaome source of help in
the work of the Austrian regional parliaments ohssdiarity.

Apart from the BR as the parliamentary forum of lexage, Austrian regions
can also exchange opinions and coordinate thawrecbn subsidiarity through
a national contact point (Verbindungsstelle der dasikinder). The office of the
national contact point is embedded within the gowent office of Lower
Austria in Vienna. The main task of the nationahte@t point is to support the
regions in coordinating their views and circulatinfprmation for the purposes
of national regulation and decision-making. Sirtoe mational contact point has
long practice and a well-established network betwesgional institutions, it
lends itself very well to coordination also in nest concerning subsidiarity
scrutiny. It facilitates the exchange and circalatof documents, information
and views and in this way contributes to a betteparation and coordination of
work within the BR.

Furthermore, the conference of the presidents ef ribgional parliaments
(Landtagsprasidentenkonferenz) and the conferericéhe directors of the
regional parliaments (Landtagsdirektorenkonferdmet) to coordinate the work
between parliaments. They provide for the addifie»x@hange of information
between key figures in the regional parliaments @rgive an “early warning”
about EU legislative proposals that may be relevantsubsidiarity scrutiny.
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Both conferences have an important role in the @gesetting of the regional
parliaments concerning questions of subsidiarity.

Vorarlberg parliament cooperates on an individuaki® with the regional
parliaments of Bavaria and Baden-Wirttemberg. ThgolT parliament
cooperates individually with the regional parliameri Trentino-Alto Adige
(South Tyrol).

Replies to the questionnaire reported differentessments of the existing
coordination mechanisms. The Vienna parliament ssiggthat cooperation
through BR, the national contact point, the confeesof the presidents of the
regional parliaments and the conference of thectlire of the regional
parliaments is sufficient and works well. Transdear cooperation among
regions of different Member States would be welcomléhough difficult to
implement due to costs, language barriers, difteregional structures and tight
deadlines defined by the Treaty for delivering ogms. The Tyrol and
Vorarlberg parliaments welcome the idea of betberdination and cooperation,
but reveal no specific details as to how they wandisage it.

Visibility /access to the results of the subsidiaty analyses

All decisions of the NR and BR, minutes of the sgssand motions tabled are
available to the public through the electronic teses of the Austrian
Parliament. Decisions and documentation concersirggidiarity scrutiny are
published in the official communications of thel@anentary information office
(“Aussendungen der Parlamentskorrespondenz”).

The BR underlined that documentation and infornmateceived from CALRE
Is a valued resource, but its main addressees laerdgions and their
legislatives. It is at the discretion of the regbparliaments to consider these
analyses and information in their decision-makie BR does not directly
receive the support and information provided by @&, RELEG or the CoR.
The input of these networks and organisations kertaup by the regional
parliaments and integrated into the discussion iwithe BR through their
representatives.
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The responses to the questionnaire from the regmerdiaments highlight the
fact that the information procedure is sufficienthransparent and accessible.
Members of parliaments have unrestricted acceafl information relevant for
the procedure of subsidiarity scrutiny. Represergatof the Vienna parliament
suggest that there are even too many sources mimation available and the
abundance of resources and information channelwedisas lack of central
coordination actually lead to confusion.

Cooperation between the Austrian Parliament and theegional parliaments
Transmission of EU legislative drafts

Regional parliaments have — as explained above €dhstitutional right to full
information about EU legislative proposals and vefg documents (e.g.
expertise of the federal ministries), but also infation about deadlines and
other important formal and procedural requirementsthe best of the regional
parliaments’ knowledge all information is passedhiem without any delay or
preliminary filtering.

Time limit for expressing regional opinion(s)

Regional parliaments are informed in each individoase about deadlines
applying to BR for submitting the reasoned opiniDelegating the subsidiarity
scrutiny to the EU committee of the BR is a respottsthe short eight-week
deadline, while at the same time the regional gamints must also have an
opportunity to deliver their opinions. The comnetprocedure is swifter than
the plenary one, and should allow a longer timemé&afor the regional
parliament to elaborate and deliver their inputserg is no formal deadline for
the regions to do so, with a view to mutual underding of the urgency and of
the need for good cooperation. Across the regigmsgress is coordinated
through the conference of the presidents of theionad parliaments
(Landtagsprasidentenkonferenz).

Taking the regional opinion(s) into account

Since the NR and BR take decisions concerning diggy scrutiny
independently of each other, the NR is in no walgel to consider the opinion
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of the BR in its decision-making, let alone theropns of the regions. The BR
shall, according to the BVG, consider the opiniesabmitted by the regional
parliaments; however, these opinions have no bgébnce on the BR, neither
must they be obeyed by the respective represeasati’the regions in the BR.
Members of the BR dispose of a free mandate arsldhelallowed to represent
a different opinion than the one delivered by thmarliaments. This issue is
relevant from the point of view of the politicalraposition of the BR. Members
of the BR sit in political groups, which may diffelom parties forming the
majority in the regional parliaments. A member ¢ BR may thus oppose the
opinion delivered by his/her parliament because aofdifferent political
affiliation.

The chair of the conference of the presidents efrégional parliaments can be
invited to address the EU Committee of the BR ohalfeof the regional
parliaments, but his voice in the procedure is lyusslvisory. The national
contact point is responsible for circulating theeragas of the forthcoming BR
committee meetings among the regional parliamdntshis way the regional
parliaments are made aware of subsidiarity-relatsdussions planned in the
BR and, acting though their presidents, they mak $e prompt an address by
the chair of the conference of the presidents efrégional parliaments on their
behalf if they deem it necessary.

Differing points of view at national and regional evels

A difference in opinion between the regional antamal levels has to date not
occurred (according to the information made avélalby the Vienna
parliament: it observed that experiences with slisty scrutiny have been too
few and far between in general to judge its effickeand workability).

During the deliberations on the L-BN many regiopafliaments expressed the
desire that subsidiarity statements coming fromrdggons should accompany
the reasoned opinions and other decisions congesubsidiarity adopted by
the BR. Similarly, many regional parliaments regheit only the BR is entitled

to action before the CJEU on grounds of subsigianiringements. One of the

ideas raised during the discussions on LB-N waaltov a “minority action” in
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front of the Court (Salzburg, Lower Austria). Thademands have ultimately
not materialised.

Follow-up / feedback from the national parliament

At the moment, the NR has no obligation to commat@cits decisions

concerning subsidiarity to regional parliamentse Tdtter confirmed that to date
they have no knowledge and/or experiences withoreas opinions issued by
the NR. However, regional parliaments are infornaddut all decisions and
motions concerning subsidiarity adopted by the BRs right is guaranteed by
the BVG through the amendments introduced withL#BN, and is additionally

reinforced in the rules of procedure. Decisionsceoning subsidiarity are also
communicated to the Austrian members of the Eunozaliament.

Closer cooperation needed to be developed?

There seems to be no demand for creating additiooaperation forums or
organisations among the Austrian regions themselMesy can rely on the BR
and on the coordination offered though the nati@oakact point for the regions
and the conference of the presidents of the regmariaments. Yet, the regions
replying to the questionnaire suggest that a sodooperation or exchange of
information should be developed between the regant the NR, as well as
with other parliaments within the EU.

The deadlines imposed by the Treaty are very tighabserve in a multilevel
system. The feasibility of their active and regularolvement in subsidiarity
scrutiny is very narrow. Consequently, regionaliparents would appreciate a
more timely possibility of involvement in the sudlisirity scrutiny.
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Synoptic table: the enforcement of the Early Wagrfiystem in Austria

National level

Regional level

Procedures followed by the national Parliamentthedegional Parliaments

Nationalrat Bundesrat
Subsidiarit scrutin Yes, feeding into the
Y ; Yes Yes g
procedures BR
Through chancery and
Filtering procedures No No presidium’s influence
on agenda setting
No .
No : Various responses:
. adjustments, :
adjustments, : no adjustments for the
: reliance on . .
Human resources andeliance on . . moment in expectation
: . - existing .
capacity building existing of first results that
resources
resources for should reveal needs
for the .
the moment for adjustments
moment
Various responses:
ad hoc contacts with
. : selected regions in
Cooperation with other Through g
. . Only through Germany and abroad
national/regional IPEX and :
Parliaments IPEX SMN cooperation  through
CALRE and SMN
no significant or very
sporadic cooperation
Visibility/access to the
results of the
subsidiarity analysis | Sufficient Sufficient Overall sufficient
Cooperation between the national Parliament andefpenal Parliaments
Nationalrat Bundesrat
Transmission of EUAutomatic Automatic | Automatic procedure,
draft legislative acts | procedure procedure to documents  received
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the regional by regional executive
executives | branches through
through national contact points
national and forwarded to
contact regional parliaments
point
No time limits;
regional parliaments
: _ . . are made aware that
Time limit for | Eight  weeks Eight weeks :
: : : . they need to deliver
expressing regionalaccording  tg according tq |, : .
o Treat Treat their opinions to the
P Y Y BR in time for the BR
to observe the
deadline
Explicit:
common Regional opinions
Taking the regional opinion b . T
.. g . g - P _ y feeding into the debate
opinion(s) into account all regions .
in the BR
formed by
BR majority
Independent decisions
e . : Independent | Independent P .
Differing points  of . . by every regiona|
. . decision by decision by . :
view at national and . . parliament feeding
: simple simple ) o
regional levels . . into a majority in the
majority majority
BR
Automatic
information | Information from BR
to regions, transferred though the
No duty to|all BR | national contact point
Follow-up/feedback | . Y _p
: inform the| members |to regional
from the national
. regional and governments and from
Parliament . : .
parliaments Austrian them to regional
MEPs parliaments
Does closer Current system Current Various replies:
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cooperation need to beleemed system need to develop
developed? sufficient, deemed further frameworks of
further sufficient cooperation
implementation no need to develop
measures under new structures, byt
discussion exchange of
information  always
welcome
2.1.2. Belgium

General background

The Belgian Federal Parliament is bicameral. Theddoof Representatives is
composed of 150 directly elected members. The $Seisactomposed of 71
Senators’ (and three members of the Royal House). The Hoaobe
Representatives is the political champar excellencgit holds the executive to
account, votes motions of confidence and is thegny legislator. The Senate is
more of an assembly for long-term reflection, adl e being a chamber in
which the communities are represented (not theonsyiand can be used to deal
with inter-community tensions, in particular regagllegislative initiatives that
are considered harmful by one of the federatediesti

The Belgian State is structured, due to a numberoakecutive constitutional
reforms, as a complex federal state. The BelgiateFaion is tailored on two
types of political entities, namely, CommunitiesefRish, French and German)

" The reader should bear in mind that for Belgiune, neceived replies to our questionnaire from thiggB@ Senate
and the Flemish Parliament. This part is mainlydzhen the information received and does not refilketposition
of the Belgian Federal Parliament as such or oftalregional/community legislative assemblies. hiddal
information was obtained from telephone interviemith officials of the several parliaments and fracwademic
sources. Two publications provide an interestinglgsis of the role of Belgian parliaments in Eurapealecision-
making processe$:. Delpérée, F. Dopagng010)Le dialogue parlementaire Belgique- Eurofgruylant,
Bruxelles, p. 154. ant. Van Looy(2007)Het Vlaams Parlement als ‘National Parlement’ in Beropese Unie
(Ceci n’est pas une fictionY.ijdschrift voor Wetgeving: Omnilegie, p. 28-49.

8 40 senators are directly elected, 21 senatorsyppeinted by the Communities and 10 senators am@pted by
their peers.
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and Regions (Flanders, Wallonia and Brussels-Oapitach of the Regions and
Communities has a parliamentary assembly. HowekierfFlemish Region and
the Flemish Community choose to merge their insbings into one Flemish
Government and one single Flemish Parliament. Thhsere are seven
legislative assembliésin the Belgian Federation. In addition, within the
bilingual Brussels-Capital Region, community affaare handled by a French
Community Commission (COCOF), a Flemish Communitpniission
(COCON/NVGC) and a Common Community Commission (COMJOThe
members of the language groups in the BrusselsoRalgParliament constitute
the assemblies for the different Community Comrissy.

The case of Belgium is somewhat unusual, as ltdsble Member State to have
introduced a specific unilateral declarafibto the Lisbon Treaty, stipulating
that the parliamentary assemblies of the Regiodsta Communities would be
regarded as national parliaments when an EU degfislative proposal falls
within their competences. The Belgian authoritiesenclearly set on providing
a significant role for regional and/or communityl@anents in the subsidiarity
analysis set out by the Lisbon Treaty. This redudts) the persistent concern in
the Belgian Federation to secure possibilities fa@a significant
regional/community involvement in EU decision-makin

In anticipation of the subsidiarity check as foessein the rejected draft
Constitutional Treaty, the Belgian parliamentargeasblies drafted an inter-
parliamentary cooperation agreement in 280Bhis agreement was signed by

° The Federal House of Representatives: 150 diredtigted membershe Federal Senatd1 (+3 royal members)
senatorsThe Flemish Parliament (FP)XL24 directly elected membershe Walloon Parliament (WPY5 directly
elected membersihe Brussels Regional Parliament (BBY directly elected members (of which 72 are &ddc
from francophone party lists and 17 from Flemishtpdists); Parliament of the French Community in Belgium
(FCP): 94 members of whom 75 are members of the WalPBariament and 19 members are elected by the
francophone group in the Brussels Regional Parli@nfearliament of the German-speaking Community in Beig
(GCP): 25 members directly elected by the voters of Bwman language area of Belgium.

0 For instance, 72 members of COCOF, 17 membersGEV

114(51) Declaration by the Kingdom of Belgium on tatal parliaments. Belgium wished to make cleat tia
accordance with its constitutional law, not onlg tBhamber of Representatives and Senate of ther&ede
Parliament but also the parliamentary assembligh®fCommunities and the Regions act, in termsef t
competences exercised by the Union, as componéntemational parliamentary system or chamberthef
national Parliament”. Declarations annexed to theaFAct of the Intergovernmental Conference whadopted the
Treaty of Lisbon, Official Journal of the Europednion, C 83 of 30.3.2010, p. 355. Declaration Noi$inilateral
and not part of the EU Treaties themselves.

12 Ontwerp van samenwerkingsakkoord tussen de Fezl&Vatgevende Kamers, de parlementen van de
Gemeenschappen en de parlementen van de Gewestgitvtering van het Protocol betreffende de tospag van
de beginselen van subsidiariteit en evenredigheiteght aan het Verdrag tot vaststelling van eem@®set voor
Europa
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the Presidents of all legislative assemblies agamsed the participation of the
Regional and Community parliaments in the applocatof the subsidiarity
scrutiny mechanism. In addition to the failed re#ifion process of the
Constitutional Treaty, the Council of Stht&lentified internal legal obstacles to
carrying out the provisions of the 2005 cooperaagreement. The legal issues
highlighted by the Council of State were:

There was no explicit legal basis for parliamept€anclude inter-institutional
cooperation agreements. Such a legal basis exis®xecutives in the Special
Law on the Reform of the Institutions of 8 Augu880 but it is unclear whether
these powers also extend to parliaments. The Cbwhcttate advised the
creation of an explicit legal basis through an admeent of the Special Law on
the Reform of the Institutions of 8 August 1980. é&rdments to this law require
a two-thirds majority and a majority of each langea@roup;

The 2005 cooperation agreement foresaw an opiraohet delivered by the
Council of State in the event that parliamentageatblies disputed each other’s
competencies to submit a reasoned opinion understipsidiarity scrutiny
system. This extension of the role of the State nCibuagain required an
amendment of the coordinated laws on the Councibtate. The Council of
State would, through the evaluation of jurisdicibndisputes between
parliaments, effectively carry out a new task teded to be provided for in its
statute.

The 2005 cooperation agreement lost its immedi@vance and applicability
because the Draft Constitutional Treaty was nafiedt Yet, it is worthwhile
considering the content of the 2005 cooperatioeeagent for the present study,
as it provides an elaborate blueprint for the gmesexecution of subsidiarity
checks in Belgium. The 2005 cooperation agreementigied a system for vote
distribution between the parliaments and a systemjdrisdictional dispute
settlement (see below).

.http://www.dekamer.be/kvvcr/showpage.cfm?section#prope&language=nl&story=sub.xml&rightmenu=right
pri.

13 The Council of State section legislation offersrpns on the drafting quality of binding measueesl verifies
the conformity with existing regulatory measures.
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The issue of adapting the internal Belgian striesuo a subsidiarity check re-
emerged with the Lisbon Treaty. A new inter-parksatary cooperation
agreement was discussed and established betweerpaitiaments at an
administrative level in July 2088 copying most aspects of the preceding 2005
agreement, but also introducing some new elemen@ign the cooperation
agreement with the content of the Lisbon Treatye €Ract status of the 2008
cooperation agreement is however not entirely cl@dre agreement was
endorsed at an administrative level but was newtuadly signed by the
presidents of all the involved parliaments. The&060operation agreement has
thus so far not taken effect. The 2008 inter-pariatary cooperation agreement
has been blocked because of persisting legal artatalodifficulties:

The provision of a clear legal basis for parliamsetd conclude cooperation
agreements has not yet been settled. This issualrestly been flagged by the
Council of State concerning the 2005 cooperatiore@gent but has not yet
been resolved,;

The cooperation agreements of 2005 and 2008 botisde an important role for
the Council of State to issue opinions on jurisdicdl disputes between
parliaments regarding subsidiarity checks. The dioated Laws on the Council
of State would need to be amended to extend theclloof State’s powers in
this area.

Legislative proposals to amend the Special Lawtaedaws on the Council of
State were introduced in the House of Represertatind the Senate in 2008.
However, government instability caused by the bagkirisis and the continued
but failed efforts to conclude a general agreement a comprehensive
institutional reform slowed down the revising prsge Since the June 2010
elections, there have been ongoing coalition nagotis to set up a new
government, but without much success; meanwhilarataker government has
been in place. This has led to inertia in implenmgnthe subsidiarity provisions
of the Lisbon Treaty. The required revision of B@ecial Law imposes special
majorities (e.g. a two-thirds majority and a majpnm each language group) that

14 Vlaams ParlementGedachtenwisseling over de stand van zaken aadgaaet intra-Belgische
samenwerkingsakkoord noodzakelijk voor de operaiiisering van een aantal bepalingen van het verdaag
Lissabon.Stuk 1807 (2007-2008) — nr. 1, pg 1-33.
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seem hard to achieve in the absence of a genstaiitional reform package, on
which a political consensus has been sought indaiimg the past three years.
In addition to the difficulties regarding the legbhsis that are of a more
legal/technical nature, the problems with the 2068peration agreement also
unveiled a relatively new political sticking pointthe simplified revision
procedure foreseen in article 48 (7) of the TremtyEuropean Union, allows
national parliaments to state their oppositiorh® tise of so called ‘passerelles’.
Since Belgium considers its Regional/Community iparents to be part of the
national parliamentary system, it could entail tbath of the seven parliaments
(and possibly COCOF) being able to block the appiben of a ‘passerelle’
clause. This issue is unresolved and in partidilarFlemish parliament seems
to insist on having a possibility to voice oppasitito the application of
‘passerelle’ measures.

Although Belgian parliaments started preparing atesy early stage for the
subsidiarity checks and to incorporate Regional/@omty parliaments in this
work, the unfortunate conclusion today is that éfierts have largely stalled.
The combination of legal constraints, political afjseements and the general
atmosphere of political stalemate have hampere@ffattive execution of a
system of subsidiarity checks.

Procedures followed at the national/regional levels
Subsidiarity scrutiny procedures
House of Representatives

Following the September 2006 Barroso initiatives secretariat of the Advisory
Committee on European Affairs now screens Europegislative proposals and
drafts a synthesis note, which is subsequentlysimatted to the responsible
parliamentary committee.

If it concerns an entirely new legislative propofiatn the secretariat of the
Advisory Committee on European Affairs will provide draft subsidiarity
advice, which will be forwarded to the responsibtenmittee. Subsequently, it
IS up to the competent parliamentary committeestaldish the final subsidiarity
advice. The subsidiarity advice can be adoptedercbompetent committee or, if
one third of the committee members so requesantibe adopted by the plenary.
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Senate

The Belgian Senate has already established a proxzetb conduct the
subsidiarity check under the EWS framework. All Bdcuments arrive in a
specific mailbox> managed by the European Affairs Unit of the SeriBltese
documents are automatically forwarded to the Haideepresentatives and all
regional/community parliaments.

In the Senate, the European Affairs Unit proposeselaction of documents
depending on what is most relevant at the time,thndrethe federal level has
responsibility for the issue, and the extent tockhihe issue is relevant to the
institution or its members. The selection of docotaés sent to the Chairman of
the European Affairs Committee for approval. Onperaved, the documents
are sent by the European Affairs Unit, togetherhweat legal note on the
competence of the Senate, to the specialised cdeafs) involved. If one
member asks to put the document on the commitégggada, the Chairman of
this committee has to do so.

If the document is not put on the agenda, it issaigred to be in line with the
principles of subsidiarity and proportionality. itfis put on the agenda but not
discussed, or if it is discussed but no remarks raegle, the document is
considered to be in line with the principles of sdmarity and proportionality. In
any of these scenarios, the procedure then stbpsmhrks are made however,
the committee drafts an opinion on the matter whatter being adopted by the
committee, needs to be approved by the PlenarphefSenate in order to be
considered a Senate opinion.

The opinion is then sent to the secretariat ofGbaference of Speakers of the
Belgian legislative assemblies. This secretariatheya together any other
opinions from other Belgian parliaments on the sraéind sends them to the
relevant European institutions.

The way these opinions are dealt with and assessedurrently under
discussion. This procedure is used for subsidia@atyd proportionality
monitoring and does not prevent the Senate frorwidgaup opinions on the
documents (legislative and non-legislative), whi@t under the so-called
“Barroso-initiative".

15 eurodoc@belgoparl.be
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The Belgian Senate has not established a spe@fitmzinication procedure
with the EU institutions under the EWS as it uses communication channels
established by the EU institutions for this matter.

The subsidiarity scrutiny procedures in the BelgiRarliament can be
summarised as follows:

All EU documents arrive in a specific mailbox maeddy the Belgian Senate,
and are automatically forwarded to the House of r&amtatives and the
regional/community parliaments.

House of Representatives
No information
Senate

The European Affairs Unit proposes a selectionamfutinents to be approved by
the Chairman of the European Affairs Committee. ©rapproved, the

documents are sent to the relevant specialised dteei(s). A dossier is put on
the agenda of the competent committee only if a berasks for this to happen.

If any remarks are made on the document on thedagdime committee drafts an
opinion on the extent to which the document isime lwith subsidiarity. The
opinion has to be approved by the committee and thethe Plenary of the
Senate.

The opinion is then sent to the secretariat ofGbaference of Speakers of the
Belgian legislative assemblies. This secretariahtbathers together any other
opinions from other Belgian parliaments on the graéind sends them to the
relevant EU institutions.

Cooperation between Chambers

The House of Representatives and the Senate hasbligsed a Federal
Advisory Committee for European Affairs. The Fedé&dvisory Committee is
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made up of 10 members of the House, 10 senatorsl@nehembers of the
European Parliament.

Regional and Community Parliaments

According to Declaration 51, every parliament whishpart of the Belgian
parliamentary system is entitled to carry out iretegently a subsidiarity test on
the EU draft legislative acts that fall within theompetence. This means that
most community and regional parliaments are comsigechanging their rules
of procedure to adapt them to the EWS provisiond, ib most cases the
discussions are at a preliminary stage and haveye@iotbeen formalised or
finalised.

The French Community Parliament has already chaitgadternal procedures
to accommodate the subsidiarity scrutiny pro¢é3he subsidiarity check is
carried out by the committee for international tielass and European issues. The
reasoned opinions can be adopted by this comnatteg the plenary.

The administration of the Flemish Parliament isrently developing a
subsidiarity procedure that still needs to be apgdoby the members of the
parliament (MPs). In short, the draft Europeandkegion will be debated by the
standing committee of the Flemish Parliament resibbm for the issue (e.g.
European draft legislation on the environment Wwél debated by the standing
committee on the environment). As soon as thenatesubsidiarity procedure is
developed and approved, the principle of subsigiavill be further brought to
the MPs’ attention. In addition, the administratiohthe Flemish Parliament
said that it had not established a specific compatian procedure with the EU
institutions under the EWS.

As yet, no formal post-Lisbon subsidiarity checlesvdr been carried out by any
community and/or regional parliaments. The Flentshliament did mention
however that they had carried out two subsidiaieists, both under the CoR
SMN. However, no data is available on any subgigianalyses having been
carried out by the regional parliament under theEeW

16 See French Community Parliament rules of procedanticle 29:
http://www.pcf.be/ROOT/PCF_2006/public/documentatreglement.htmI#SEC-id5727709
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Regarding coordination with the regional executihe Flemish administration
of the parliament hopes to be able to work with Fhemish government as they
have the information and expertise in all the feid which the administration
will have to carry out subsidiarity tests. The Hgmadministration of the
parliament pointed out in particular that it wouldke to receive more
information on the impact of the proposed EU legish. An impact analysis,
especially for the Flemish region, would be vergfukto the parliament and
could be provided by the Flemish administration HredFlemish government.
The Flemish Parliament also said that it regulamlyited NGOs, experts and
stakeholders to hearings as part of the discussiore bill and would probably
do the same to prepare its subsidiarity analyses.
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Subsidiarity scruny procedures step by step in Belgil

European
Commission/ IPEX
EU institutions

Regiond/Communi
y parliaments:

Transmission EU Opinion(s
legislative
proposals to th Conference of Speakefs Opinion(s)
Senat of the Belgian legislativ
o assemblie
Opinior /v 7y
Opinion
A4
House of| | Senate
Representatived, | Chairman of the_> —Committee
European Affairs | dealing with
Committee - this is @ | European affairs
mixed committeg | —Standing
Chamber + Sene committees

Transmission of the EU legislative
proposals without filtering to the other
parliaments

Filtering procedures

The Belgian Senate is the only assembly that resedocuments from the
European institutions and does not filter them: ddicuments received are
automatically transferred to the House of Repredmas and the other

parliaments.

The Flemish Parliament said that it was still wogkon its internal subsidiarity
procedure, but that it was likely that its admirasbn would filter the
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documents — probably the European Office — and dh& most relevant
documents for Flanders would be transferred testaeding committees.

Human resources and capacity building

In order to be prepared for the new tasks undeEWS, the Flemish Parliament
established a European Office in 2005. This Officaild raise awareness at the
EU about its members and staff by emphasisingthi@gaElemish Parliament was
closely involved in the European decision-makingcess and the subsidiarity
procedure. The European Office was currently deuelp a subsidiarity
procedure.

As regards the level of expertise of the regioralipment on subsidiarity and
its administrative and financial capacity to caout tasks under the EWS, the
Flemish Parliament underlined that it was too e#&olyake a position on this.
The Flemish Parliament was keen to get support flemadministration of the
Flemish government however. In fact, the FlemisHidaent considered that
one of the biggest challenges was getting MPsasted in European issues.

Cooperation with other national/regional Parliaments

The Senate works with national parliaments in otklember States through
personal contacts gained through the network ofionak parliaments’
representatives at the European Parliament. Natipadiaments in other
Member States are also informed about the Belgianat®’s position via
publications on the IPEX website.

The Flemish Parliament said that it had not eshbdl any
information/coordination mechanisms with the otherBelgian

regional/community parliaments, nor with regionatl@ments in other Member
States, apart from within the CoR SMN. The FlemRarliament did say
however that this sort of cooperation could provate additional source of
information and expertise. The Flemish Parliametienals the meetings
organised by CALRE as well as CALRE's annual plgaasembly.
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Visibility/access to the results of the subsidiant analysis

The Belgian Senate underlined that the same tramspy policy applied to
subsidiarity analysis as it did to all legislatipeocedures in the parliament
(public debates, official documents available om wWebsite, etc.). The Belgian
Senate therefore considered that the EU institatiammd other Member States'
national parliaments were sufficiently aware of shisidiarity analysis results.
The Flemish Parliament said that it tried to mahke procedure as transparent
and accessible to the public as possible. It waulllish all documents and
reasoned opinions on its website.

Cooperation between the national Parliament and theegional/community
Parliaments

The 2008 cooperation agreement between all theid@elgarliaments is not yet
in force, but it can already be used as a framevarisubsidiarity checks. The
regional/community parliaments were involved in theegotiation and
conclusion of the agreement.

Transmission of EU draft legislative acts

As already mentioned above, transmission of EU d@rus is organised via a
specific mailbox managed by the Senate. Informatien transmitted
automatically to all other parliaments immediatalyd simultaneously. The
parliaments indicate within two weeks if they calesithat a legislative proposal
falls within their competence. Other parliaments taen dispute the authority
of the parliament that notified its interest inatgcular proposal.

Time limit for expressing regional opinion
Belgian regional/community parliaments have seveeks’to carry out their

subsidiarity test. If a parliament considers that$ubsidiarity principle has been
infringed, it has to communicate a reasoned opirbgnthe last day of the

" The Flemish Parliament said that as the seven-yeeiod starts from the point when the draft legiiin has
been published in all the official languages of Ehegopean Union, it hopes to have more time thas¢hseven
weeks in practice.
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seventh week to the secretariat of the Belgiaronatiparliamentary system and
the Conference of Presidents of the seven parliangassemblies.

Taking into account the regional opinion(s)

The process of setting up a mechanism at natioee¢l |to coordinate
regional/community parliaments' work when theieneists are at stake in an EU
legislative act is currently under debate betwebe Belgian legislative
assemblies. The issue of how the Federal Parliamgintake into account the
perspectives/concerns expressed by regional/contyngarliaments in their
subsidiarity analysis is also being considereds &®w the final decision on the
reasoned opinion will be taken.

However, according to the 2005 and 2008 cooperatigreements, for the
mixed legislative proposals (which deal with botheddral and
regional/community competences), the two Belgiamsglarity votes are
divided between the federal and the regional levElgere is no need for a
consensus on a 'level basis' to make use of tredsality vote. As soon as one
chamber (at federal level) considers that a legygaroposal is in breach of the
subsidiarity principle, at least one subsidiarittesis used. Furthermore, if (at
least) one parliament at regional level has the esapinion, the second
subsidiarity vote is also be used. All the reasowgthions of the seven
parliaments, together with the subsidiarity votasg sent to the European
Commission on behalf of the Belgian Parliamentaygt&n, making it clear
which opinion has been given by which parliament.

For the so-called exclusive legislative proposalsn¢erning either federal or
regional competences), the competent level is &riasf the two Belgian
subsidiarity votes. Once again, no consensus ideaedn theory, five regional
parliaments could be affected by a (exclusivelyioeagl) legislative proposal,
but it is enough for two regional parliaments wahdifferent linguistic status
(e.g. the Flemish Parliament (Dutch speaking) dmel tValloon Parliament
(French speaking) to consider that a proposal ngés the principle of
subsidiarity, to send the two Belgian subsidiantgtes to the European
Commission.

Another important element of the cooperation agex@gmrelates to the
possibility of referring a case to the CJEU (CJBd)subsidiarity grounds. The
2008 cooperation agreement, which — it should beerebered — was not signed
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by all the parliaments, stipulates that a case avbalreferred to the CJEU if one
competent parliament made a request for this tpdrmpHowever, both versions
of the cooperation agreements of 2005 and 200& |eavch to be decided as
regards the recourse to the CJEU. It is not atlakr whether these sorts of
subsidiarity cases would be submitted by the fdftegaonal executive or by the
parliaments in their own right. Internal Belgiangd and administrative
processes for CJEU referrals would also have tmétehed with the European
requirements. So far, the issue has been identifigdthe administrations
involved, but no conclusions have yet been reacnethe issue.

The Belgian Senate underlined the fact that adivaht documents and opinions
are considered when any subsidiarity and propalityn concerns are
examined, including — potentially — the positiorissaropean associations such
as REGLEG and CALRE.

Differing points of view at national and regional evels

According to the system described above, no comsassequired: all reasoned
opinions, even if they are contradictory, will bens to the European
Commission. However, the voting rights issue fopast of a wider debate on
how these rights should be divided between albnatiand regional/community
legislative assemblies. The conclusion of this tebell be part of the State
reform.

The 2008 inter-parliamentary cooperation leavesvtite allocation of the 2005
cooperation agreement unchanged: a parliamentagnddy can dispute the
competence of another assembly to issue a reasgpirtbn. The Council of

State needs to be consulted if there is a disputeompetence. If the matter is
not settled once the Council of State has givempigion, then the dispute is
referred to the Conference of Presidents of thers@arliamentary assemblies.

One vote on the subsidiarity check is cast whenammpetent parliament has
communicated a reasoned opinion. If more than easaned opinion is issued
by different competent parliaments, the votes diecated depending on the
competences involved and the language systems tchwhe parliamentary

assemblies belong.

This last point requires further clarification agedatively complex system of
vote allocation was developed in the 2005 coopmmasigreement. To ensure
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that the internal distribution of prerogatives i3 line with the votes for
parliaments under the subsidiarity scrutiny mecsranithe inter-parliamentary
agreement allocates the votes in the following way:

1) Exclusive federal prerogatives: for legislatiy@woposals that involve
exclusive federalprerogatives, two votes are cast when both the élaifs
Representatives and the Senate issue a reasomeahopi

2) Mixed federal and community/regional prerogaivier legislative proposals
that involve both federal prerogatives and regiarad/or community powers,
two votes are cast when one federal assembly aaccommunity or regional
assembly issue a reasoned opinion.

3) Community and/or regional prerogatives: for $agfive proposals involving
prerogatives relating to the exclusive powers & tommunities or of the
regions, two votes are cast when two competentigoaehts belonging to
different language systems issue a reasoned opinion

4) Exclusive prerogatives of one parliament: fayidative proposals regarding
the exclusive prerogatives of one single parliamerat parliament can cast two
votes. For scenario (3) when only Community an@egional prerogatives are
affected by a legislative proposal, additional agements are made to ensure
that one language group cannot cast both votesbétbrvotes to be cast, when
only regional and/or community powers are at stakparliament from at least
one other language system needs to issue a reaspimeah.

The table below provides an overview of the votenlsmations and the
corresponding number of votes allocated by the iBelgnter-parliamentary
cooperation agreemefit

18 The table can be understood with the help of thloWing examples: if the Flemish parliament (FRdahe
Brussels-Capital parliament (BP) deliver an opiniban two votes will be cast. The FP is part of Biemish
language system while the BP has a bilingual systethe Walloon parliament (WP) and the Flemishl@anent
(FP) deliver an opinion then two votes will be cagtte FP belongs to the Flemish language systeemWR has a
French-speaking system; if the Walloon parliamé&t®P]) and the Francophone Community parliament (FCP)
deliver an opinion, then only one vote will be caBbdth parliaments belong to the French languagtesy.
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. Francophone German
Flemish . Brussels .
. Parliaments . Community
Parliament Parliament )
(FP) (WP, FCP, (BP) Parliament
COCOF) (GCP)
Flemish
Parliament 1 2 2 5
(FP)
Francophone
Parliaments
(WP, FCP| 2 1 2 2
COCOF)
Brussels
Parliament
2 2 1 2
(BP)
German
Community
Parliament 2 2 2 1
(GCP)
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Follow-up/feedback from the national Parliament

The Senate mentioned the fact that the followirgpeswas currently under
debate  between the Belgian legislative assembliesiforming
regional/community parliaments about the final ogesl opinion of the Federal
Parliament on the extent to which a given EU ledigé proposal was in line
with subsidiarity.

Does closer cooperation need to be developed?
The Flemish Parliament pointed out that the new EMéisions could provide
an interesting opportunity to discuss and debatofaan legislation in the

national and regional parliaments from the begignafi the decision-making
process.
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Synoptic table: How the Early Warning System isoecéd in Belgium

National level

Regional level

Procedures followed by the national parliament fwedregional parliaments

House of
Representative

Senate

Regional/Community
parliaments

Subsidiarity
scrutiny
procedures

Yes

The French Community
parliament has already
revised its internal
procedures to
accommodate the
subsidiarity scrutiny
process. The

Flemish Parliament i
currently developing a
subsidiarity scrutiny
procedure.

[2)

Human
and
building

resource
capacity

The Flemish parliament
set up a European Office
in 2005 and is keen to
get support from the
Flemish Government.

D

Filtering procedure

No

The Flemish parliament
indicated that it is most
likely that its
administration will filter
EU documents (probably
the European Office).

Cooperation  with
other
national/regional
Parliaments

Yes,
personal
contacts
gained
through
network
national

through

the
of

The Flemish parliament
has not yet established
any
information/coordination
mechanisms with the
other Belgian
regional/community
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parliaments’ | parliaments, or with
representativesregional parliaments ip
at the EP andother Member States,
via the IPEX except under the CoR
website. SMN. However, it said
that this form of
cooperation could be
useful as an additional
source of information
and expertise. The
Flemish parliament also
attends CALRE
meetings.
The Flemish parliament
Sufficient iIs trying to make the
- visibility with | subsidiarit scrutin
Visibility/access tg : Y Y )
public debatesprocedure as transparent
the results of the . .
e - and officiall and accessible to the
subsidiarity . . .
. documents public as possible. It will
analysis . .
available on publish all documents
the website. |and reasoned opinions

on its website.

Cooperation between the national

parliament andagenal parliaments

House of

Representative

Senate

Regional/Community

parliaments

Transmission o0
EU draft
legislative acts

fEU documents are transmitted automatically to #teo
parliaments immediately and simultaneously onceived
in the specific mailbox managed by the Senate.

Time limit for
expressing
regional opinion(s

7 weeks.

The Flemish parliamer
argued that as the seve
week period starts fror

official languages of th

European Union, i

when the draf
legislation has bee
published in all the

it
2N-

174

[{)
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hopes to have in actu
fact more time tha
those seven weeks.

Taking the
regional opinion(s
into account

The 2008 inter-parliamentary cooperation agreemiéot
mixed legislative proposals, all the reasoned opigiof
the seven parliaments (with the subsidiarity votes) be
sent to the European Commission. For exclusivesli&iiye
proposals, the competent level is 'master’ of tve
Belgian subsidiarity votes.

Differing points of
view at nationa
and regional levels

System of vote allocation is determined by the rin
parliamentary cooperation agreement. All reasd
opinions, even if they are contradictory, are senthe
>European Commission.

al

)ned

Follow-

up/feedback from Currently under debate among the Belgian legisativ

the national assemblies.

Parliament
For the Flemish
parliament, the new
EWS provisions could
provide an interesting
opportunity to discuss

Does closer PP y

: and debate European

cooperation neeg- - . .
legislation in the

to be developed? ) _
national and regional
parliaments from the
beginning of the
decision-making
process.
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2.1.3. Germany

General background

The legislative functions at federal level in Genyaare vested in two
institutions: a directly elected federal assemBlyr{destag, BT), and the federal
council (Bundesrat, BR), which brings together esentatives of regional
governments. Their rights and institutional obligas resulting from
Germany’s membership in the EU are set out in #uerfal constitution — the
Basic Law (Grundgesetz, GG), in the Act on Assunfregponsibility for EU
Integration (Integrationsverantwortungsgesetz, G\adopted in 2009, and in
acts laying down terms of inter-institutional cocgg®n on EU matters between
the federal government (Bundesregierung) and thg( BIZBBG, 1993), and
between the federal government and the regions BEI&Z 1993).

Approximately 598 members of the BT (the exact nendd the members of BT
in every term varies slightly) are directly electeg universal suffrage every
four years. The BT is made up of different politigeoups. The 69 members of
the BR are not directly elected. Every Land is espnted by at least three and
not more than six representatives of its governnagt can only exercise its
votes en bloc Although The Basic Law does not use the termgislative
branch” or “chamber”, for the purpose of subsidiagcrutiny BR acts as the
second federal legislative chamber and has be@masisone vote.

This legal framework has procedures for the exchariginformation and for
general political scrutiny on EU matters betwees fidderal government on the
one hand, and the BT and BR on the other. The dialosy check will come on
top of the existing tasks and responsibilities lvé BR and BT, but should
benefit from the established good practices ancrtige of both chambers on
EU matters.

Prior to the entry into force of the Lisbon Treaymendments were made to the

acts (mentioned above) on EU integration and imgtitutional cooperation, as
well as to BT and BR rules of procedure. This eesuhat the subsidiarity
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check has an explicit legal basis, and spells loairights and obligations of the
BT and BR on subsidiarity,

At regional level, the search to find the most ahig¢ system for subsidiarity
scrutiny is still ongoing. There have been a var@tresponses from different
institutions and the procedures on subsidiarityckbevary across the different
regions.

Procedures followed at the national/regional levels
Subsidiarity scrutiny procedures

At federal level the subsidiarity check has beetegrated into the regular
decision-making process. Since the entry into fafcéhe Lisbon Treaty every
EU legislative proposal submitted for debate in Bie and the BR has two
headings: Part A and Part B, whereby Part A cooedp to subsidiarity

scrutiny and Part B is subject to regular politisatutiny. For decisions taken
under heading B, the objective is for each chantestablish a position on the
content of the legislative proposal, which the fatlegovernment should

consider in its negotiations at EU level. As farh@ading A is concerned, the
EU Affairs committees of both the BT and the BRIwihve a special role for
the subsidiarity check. The EU Affairs committeessinbe consulted before a
motion to issue a reasoned opinion is submittedh&o plenary, or before a
referral is made to the CJEU on the grounds ofididygy infringement.

The subsidiarity scrutiny procedures in the Germegislative (BT and BR) can
be summarised as follows:

¥ The EUZBBG, concerning primarily the BT’s rightsasvamended in September 2009 and in December 2009.
The EUZBLG, on the rights of the BR, was also aneehith September 2009, and in July 2010 the Lander a
the federal government adopted an additional c@tjper agreement. Changes to those acts relatedynagito
extending both chambers’ right of information visia the federal government on all EU matters,
communications and documents related to the swagidiscrutiny and b) to procedural questions asghl

representation for issuing of a “reasoned opinian&ither of the chambers referring a case to thelC

44



Bundestag

EU legislative proposals are forwarded to the Firem of the BT by the
Liaison office of the BT in Brussels, and to thempmtent federal ministry
After a preliminary debate in the plenary, the duoeunts are forwarded to the
sectoral committees for discussion.

The sectoral committees examine the extent to wiielproposal is in line with
the subsidiarity principle. If a committee plansidgsue a reasoned opinion, or
bring a case before the CJEU on the grounds ofidiabsy infringement, it
must consult the EU Affairs committee. A subsidiaranalysis must be
presented to the plenary together with the secmoaimittee’s report and the
recommendation for a resolution. This analysis reppred by the EU
department of the BT administration (Referat P1l)thet request of the EU
committee. The sectoral committee could deciderdastfer responsibility for
managing the issue to the EU Affairs committee #mh present a report and
the proposal for resolution to the plenary.

The final vote is taken by the plenary by simplgarty upon recommendation
of the committee. The presidium of the BT is thersponsible for the
administrative tasks of communicating the decisitin the institutional
stakeholders (Bundesregierung, BR, EU institutidéREX).

Bundesrat

EU legislative proposals are distributed to all rhers by the Presidium. The
BR President uses his/her discretion to decide hendEU legislative proposals
should undergo subsidiarity scrutiny, or the detiss taken following a request
from a member of the BR, or a request from a Ldrtte BR President then
distributes them to the sectoral committees depgndn the subject. Several
committees can discuss the same issue. The EU Qteans always the leading
committee for EU-legislative proposals and deliveis opinion last. All

members of the BR have the right to access infoomaind debates of any BR
committee (without the right to vote). The EU cortige usually meets on
Fridays, after all sectoral committees have hadctimence to discuss the EU
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legislative proposals and have assessed whethgr nbed to undergo the
subsidiarity scrutiny process.

The EU committee presents the report to the plenagether with a
recommendation for a resolution. The report candmpted by tacit assent, or in
a formal vote, by simple majority upon recommermatirom the relevant
committee. The regions can only exercise theiry@gbetween three and sieh
bloc and cannot use a proxy (i.e. only the votes of¢hpresent count). The
presidium of the BR is responsible for the admriaiste tasks of
communicating the decision to stakeholders in tfferént institutions.

In an emergency, the President of the BR may debitea special EU Chamber
(Europakammer), comprising one member of the BiRifewery Land, can take
decisions on behalf of the BR.

Cooperation between the BT and BR

The BT and the BR work independently and have rigation to consult each
other or take their respective positions into cdesation. However, it is
customary for the BT and BR to exchange information

The BT and the BR both receive the original proppsavided directly by the
European Commission, and an identical set of doatsnen an EU legislative
proposal from the relevant federal ministry, inchgdsubsidiarity assessments.
If either BT or BR intended to issue a reasonediiopior take the matter to the
CJEU, the other chamber would be immediately infmmalthough there no
formal obligation.

Regional parliaments (Landtage)

Individual experiences and perceptions of the slidasty principle currently
vary across regionssoing by the replies received, the bigger regions. (
Bavaria, North-Rhine-Westphalia and Baden-Wirttengppoehave already
implemented a comprehensive procedure and considethey have sufficient
decision-making procedures, human resources anertese available to handle
the subsidiarity scrutiny. Other regions, e.g. ldasand Saxony, are in the

46



process of developing procedures to better profodéhe cooperation between
the regional governments and the parliaments wihschecessary for the
subsidiarity check. Bremen and Hamburg are takif\gaat-and-see” approach:
for the time being their parliaments are relyingexisting mechanisms, and will
continue to do so until they find a practical némdhake adjustments.

Overall, in order to facilitate the cooperation vibeén governments and
parliaments which is required for subsidiarity g¢icryy the regions have
undertaken a number of legal, procedural and osgéinhal adaptations:

Legal/constitutional means:

- Embedding the process of subsidiarity scrutirtg the regional constitutions;
- Concluding or amending the existing agreements tlom exchange of
information and mutual cooperation between the @tvez and legislative
branches.

Procedural means:

- Authorising the relevant parliamentary committeeconduct the subsidiarity
scrutiny by assigning the entire procedure to toatmittee;

- Establishing a practice of cooperation amongotericommittees involved in
the subsidiarity scrutiny procedure;

- Imposing deadlines for the various stages ofgtmcedure, especially with
regard to the exchange of information and coopmmatvith the executive
branch;

- Establishing a special procedure for emergensgxa

Organisational means:
- Establishing a committee responsible for subsigiacrutiny.
To date, no parliament at regional level has founécessary to change its rules

of procedure due to tasks and duties arising froendntry into force of the
Lisbon Treaty and the subsidiarity check.
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Given that the interests of the regions at federadl are represented by their
governments (whose selected members or designepedsentatives sit in the
BR) and not by representatives of their parliametite impact of regional

parliaments on the EWS depends on their relatiatis their governments. As

the same principle applies to the scrutiny of treer@n federal legislation, the
subsidiarity scrutiny procedure for European legish can benefit from

practices which have already been established astmply an addition to the
list of tasks shared between regional parliamentk ragional governments in
federal law-making.

Officially, communication on subsidiarity scrutifmetween the regional and the
EU level is channelled through the BR. All regioako have their own
representations to EU institutions in Brussels, cvhthey can use to make
individual contact with the EU institutions. Onlgrae regions (Bavaria, Baden-
Wirttemberg, Hessen) allocate some of their hunesiources to representing
the specific interests of their parliaments.

Processes for working with non-governmental netwaikd organisations, such
as CALRE and RELEG, also differ from Land to Lafertain regions are very
active in these structures (e.g. Bavaria and Batlarttemberg); others have not
actively participated in any networks or organisasi of this type (e.g. Bremen).
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Subsidiarity scrutiny procedures stepstep in German
European Commissic IPEX, Europeat
Federal IO':cher _EU Instltutch;rlsz Institutions
ministry: In gr:ngtlon on )
report  on egislative proposa
subsidiarity \ Reasoned opinion (ar
not) and publication
Bundesrat |
A 4 .. .y

Bundestag zregldlum. political Deliberation &
Presidium: dl_ter?gg _ and decision
Plenary and istri UTIOI‘] | to
sectoral sectoral committees
committees; 1
political filtering

Regional  governmen

(receive and send all
Information & proposa|s withou Recommendation by

. ilteri regional arliaments
analysis, close | fllt€ring) g pariiame
: ) (not legally binding
cooperation )
for the regional
: ¥ government
Regional parliament
Deliberation & scrutiny

Filtering procedures

At federal level, there is no preliminary selectiprocess on whether EU
legislative proposals are relevant to the substgliamheck. All proposals are
automatically forwarded to the BT and BR, both bg European Commission
and by the relevant federal ministry. In the BTe #dministrative department
for EU Affairs simply highlights the proposals thiatonsiders to be relevant for
the subsidiarity check before forwarding them te Bresidium. In the BR, it is
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primarily the President who decides on how legistatroposals should be
shared out between the committees; however thenggnay also request that a
particular proposal is discussed. The committeeaeerBT and in the BR screen
EU legislative proposals to check that they ardine with the subsidiarity
principle and can recommend issuing a reasonedaospor referring a case to
the CJEU. Final decisions are taken by the plenary.

There are no mechanisms for filtering documentsvéen the federal level and
the regions: all documents meant for debate irBtReincluding EU legislative
proposals, must be forwarded to the regional exessit

At the regional level there are no mechanisms fibering either. Regional
statutes, or inter-institutional agreements, stiaé the governments must keep
their parliaments fully informed in a timely way @l all matters to be
discussed in the BR, and should also make all aekedocuments available to
them. This includes EU legislative proposals. lagtice, regional governments
provide their parliaments’ ministry with EU draétdislative proposals together
with opinions concerning subsidiarity through aewent Land. In some cases
(e.g. Bremen) the government highlights issues whre potentially relevant in
an attempt to give an early warning, but has nmébmpowers of agenda-setting
or document selection vis-a-vis its parliament.

With access to all this information, regional peamients have the discretion to
decide which of the EU legislative proposals thaghato submit to scrutiny,
and may adopt a resolution asking the governmeappty to the BR to issue a
reasoned opinion. If the government of a Land id$eto present a motion for a
reasoned opinion in the BR, it must inform its f@arlent of its grounds for
presenting this motion. The regional parliamentgehthe right to express their
disagreement with the government's opinion, but tparliamentary
recommendations are not legally binding on regigwiernments by virtue of
the constitutional rule of own political responstyiof the executives @rinzip
der Eigenverantwortung der Regierur)g”However, the government must
explain its position if it decides not to follow eh parliamentary
recommendation.
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Human resources and capacity building

At federal level, the BT and BR are separate mistins supported by their own
administrative structures, which include departmesyecialising in European
affairs. The head of department must be a senigyda BT and BR committees
also have their own secretariats, which are stafig@mployees with a legal
background.

If a BT committee intends to recommend a reasoredian, the EU Affairs
department (Referat P1l) is responsible for prepatime legal subsidiarity
analysis. It must also prepare a subsidiarity amsly requested to do so by a
political group. The department operates from tagations: an office in Berlin
and a BT representative office in Brussels. Itlso aesponsible for managing
communication between the EU institutions and tiie Aanaging contacts via
IPEX and acting as an early warning point for dll Ehatters requiring a quick
reaction or particular attention from the BT.

The BR has no separate representative office atelzél. Instead, all regions
have their individual representations to the EWBmussels. For some regions
(Bavaria, Baden-Wirttemberg, Hessen), these debegahave a parliamentary
department to represent the specific interestseparliament.

At regional level, all parliaments have committedsich are responsible for
(inter alia or exclusively) EU Affairs. The federal governmsnobligation to

forward all EU documents to the BR, ide factoto the regional governments,
was formalised in 1993 (EUZBBG and EUZBLG). Thisgtice made regional
parliaments familiar with EU decision-making andoaked them to build up
significant in-house expertise over the years. Alarliaments have
administrative staff specialising in EU mattersther working at the

parliament's general secretariat, or in a speeidlidepartment, or in the
administration of the relevant committee.

Given the experience that the regional governmamisparliaments have on EU
matters, the tendency is to rely on existing stmed and resources, until they
prove insufficient to fulfil EWS requirements. Résirom the survey show that
only the parliament of Schleswig-Holstein has dedido recruit new staff to
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work solely on subsidiarity and the EWS (part-tim8aarland and Schleswig-
Holstein said that the workload involved in prosegshe influx of documents
on EU affairs was stretching their in-house cajpesito the limit. However, due
to financial constraints it had not been possibletrease the number of staff.

Regarding training and updating knowledge on sugsig checks, the majority
of regional parliaments reported that minor in-lowsjustments had been
made. Most regional parliaments had made surdhbadtaff was updated on the
new legal framework and requirements — in Saarltmel members of the
relevant committee had also been updated. Witheoeption of Bavaria and
North Rhine-Westphalia where the system was dedméa fully operational,
the subsidiarity check was still at the very eatgges of implementation and
the adjustments that would be required — both nm$eof procedures and
resources — had not yet been determined.

Some regions were considering appointing a speciaby of the parliament,
either at the representative office of the regiorBrussels (Bremen), or as an
independent representation of the Land parliamBiottfi Rhine-Westphalia).
Bavaria, Baden-Wurttemberg and Hessen already Xiating) representations of
their parliaments in Brussels. Other regional panknts did not have their own
representation to the EU institutions and reliedlenrepresentation of the Land
as a whole.

Finally, the services provided by the "observer dfhe Lander"
(Landerbeobachtéf)could be used as part of the subsidiarity scrupirocess,
at a later stage of the EU legislative process.

Together, the German regions established, thronghgeeement made in 1988
(subsequently amended in 1996), an institutionedalihe "observer of the
Lander" (Landerbeobachtéf) The observer's key tasks are to assist the federa
government delegation at all meetings of the Cduwaral its various bodies (as
well as federal government delegates to comitologymittees) and to report
back to the regions. The "observer of the Landethus a guardian of regional

20 hitp://www.laenderbeobachter.de/
2 http://www.laenderbeobachter.de/.
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rights and interests who should oversee issuesegiomal concern in EU
decision-making, and ensure that regional interaststaken into consideration
by the federal government during negotiations. "dieserver of the Lander” can
Issue a warning during the EU-legislative procdsst an EU measure could
infringe upon the subsidiarity principle. Thesegmiial infringements which are
flagged up by the observer could later prompt megito bring a case for
annulment before the CJEU, once the measure idelop case like this would
require an appropriate decision to be taken byBiRe

Cooperation with other national/regional parliaments

Except for information pooling via IPEX, there are other formal forms of
cooperation and information exchange between theaBd the BR and the
parliaments of other EU Member States. Traditionathe BR has close ties
with the French Senate (informal cooperation artharge of information), and
the BT cooperates more closely with the assemldfethe Weimar triangle
countries (France and Poland). These contacts atleen institutionalised nor
formalised.

The regions, represented by their governments, evatp regularly with each
other in the BR. Aside from the BR, regional goveemts work together and
exchange information and practices through thegoeteernmental conference of
Minister-Presidents (Ministerprasidentenkonferedd)the moment there is no
formal or informal platform for cooperation amorgetregional parliaments.
There is also no overall consensus on the neecldser cooperation among the
regional parliaments. Baden-Wurttemberg suggestedldping a structure, or a
mechanism, to facilitate the exchange and coondinabf information on
subsidiarity scrutiny. Other regions did not mentithis need at the federal
level, nor did they explain whether the frameworkvided by the BR — to
which only regional governments and not parliamehts/e access — is
sufficient. Instead, they said that there shouldbb#er coordination between
regional parliaments across the EU and suggesatbantral database should be
set up for their opinions on subsidiarity which kcbbe managed, for example,
by the CoR.
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Some level of exchange (also at the executive Jetaddes place though the
conference of regional-level EU ministers (Europasterkonferenz), which
acts as a permanent working group of the conferaicilinister-Presidents
(Ministerprasidentenkonferenz). There are also mbar of informal,ad hoc
contacts between regions, which take place on titetive of the regions
involved.

At European level, formally speaking all regionall@mments are members of
CALRE, but the extent to which they participate isarfrom one region to

another. Some regions also take part in the CoRM®N.SOverall, even the

parliaments that are currently not active in thesganisations/networks
expressed a wish to receive feedback and informatiosubsidiarity. However,

Saarland said that it did not participate in thevoeks mentioned above due to
the small size of its parliament and its limitegaeities, and did not wish to
receive additional information from these networ@ncerning subsidiarity
either. According to the chair of the EU committieem the parliament of

Saarland, cooperation and coordination between rédggons in Germany,

coupled with the support given by Saarland’s regmestive office in Brussels,
were sufficient to maintain a reasonable level fhiciency and information.

Extending its networks and relying on yet more sesrof information would

only lead to confusion and information overload.

Visibility/access to the results of the subsidiant analyses

At federal level, all BT and BR documents, decisiominutes and records are
publicly accessible via websites, parliamentaryett@z or through the official

journal. The respondents to the questionnaire seteng both the BT and the
BR said that procedures for subsidiarity scrutilrevtransparent, visible and
accessible enough to the wider public.

At regional level, there was broad agreement tastbsidiarity check was part
of the regular political decision-making processl amas subject to the same
requirements and procedures. It was therefore csefly transparent and
accessible.
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Regional parliaments followed their internal rul@s public access to plenary
sessions, committee sessions and access to offie@lments. As regards the
disclosure of information, the subsidiarity checkswsubject to the same rules as
the regular parliamentary procedure. Regional gaudints often said that they
had online databases of parliamentary documentation

There were doubts as to whether the procedure @enBtR ensured that the
individual opinions of the regions were made sidfitly clear to the EU

institutions. If the BR adopted an opinion that vdsi$erent to the opinion of a
particular Land, there was no formal proceduretiat Land to bring its position
forward for consideration by the EU institutionddenthe EWS.

Cooperation between the Bundesrat and the regionglarliaments
Transmission of EU draft legislative acts

The relevant department of the BR secretariat isharge of transmitting all
EU-related documents to the regional governmentsoAling to Protocol No.1
on the Role of National Parliaments in the Europgaion, the BR receives all
legislative proposals regardless of which institatis its author (Art. 2) and all
documents of the Council (Art. 5). By virtue of EBIZG, all these documents
are made available to regional governments. Doctsnere forwarded
immediately (they are not filtered) when they agrivom the EU source. The
regional governments are responsible for forwardimg documents to their
parliaments. There is no direct link between the BRd the regional
parliaments.

No specific new procedure for document transferbdesen set up for subsidiarity
scrutiny. The federal government has had to forvadrdEU documents to the
BT and BR since 1993. In addition, the European @a@sion has had to
forward all new proposals and consultation paperfSW national parliamerfts

since 2006. This initiative was prompted by therBsm Commission’s pursuit
of transparency and good cooperation with MembateStand their parliaments.

2 COM(2006) 211, Communication from the Commissionthe European Council on A citizens’agenda -
Delivering results for Europe.
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The 2006 initiative was a voluntary Commission dftbat occurred before the
Lisbon Treaty was ratified. The EC decided to ammi the transmission of
documents in addition to the information obligas@et out in the Lisbon Treaty
(Protocols No. 1 and 2).

Regional parliaments receive information on EU eratiind documents relating
to EU legislative proposals from the regional goweents. In most cases this
cooperation is formally set out in inter-instituted agreements or information
rights acts at regional level.

Time limit for expressing regional opinion(s)

Given that the BR brings together regional govemmmepresentatives (and not
regional parliament representatives), it is thepoesibility of regional
governments to provide sufficient time for theirrl@aments to express an
opinion. Each Land has its own system of cooparndbetween the government
and the parliament. Decisions made at regional ezl into the federal level
through the BR, and the regions themselves mustemslke that their
procedures fit into the time frame set out in PeotdNo. 2 on the Application of
the principles of Subsidiarity and Proportionality.

The time limit varies depending on the size and klead of the regional

parliament. There are regions that have no fixeddhiges for the regional

parliament to carry out the subsidiarity scrutimpgess and the procedure is
incorporated into the routine flow of parliamentamprk (this applies to the

majority of regions); other regions have agreedfieed deadlines for the

completion of the various stages of subsidiarityusey process (Bavaria,

Baden-Wiirttemberd).

% The governments of Bavaria and Baden-Wiirttembawg la maximum of two weeks from the moment that an
EU proposal is transmitted to them to present elewant documents and subsidiarity analyses tor thei
parliaments for scrutiny.
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Taking the regional opinion(s) into account

The BR takes decisions by a majority of votes aabere individual regions are
not allowed to split votes. There is no requireminta minimum number of
regions for a motion to pass. Opinions of dissgntegions are not considered,
but if a formal vote has taken place, a minimuntwad regions may request that
the vote be taken again. EU law offers no solutm@a Land parliament in the
event of its position having been overridden by Bfe, or not (sufficiently)
considered by its own government. Regional autiestitwhether governments
or parliaments, have no standing before the CJEgemeral. Only the BR, as a
federal level institution with legislative competexs, can apply to the CJEU,
represented by the federal government of Germanythe grounds of an
infringement of subsidiarity. Regional authoritissy opt to take action for
annulment through the Committee of the Regions.

Differing points of view at national and regional evels

The BR and BT deliver their opinion on subsidiarnitgependently from one
another. This means that the regions are not afieloy the opinion of the BT,
they merely need to find a common position amorgrigelves in the BR.

Follow-up/feedback from the national Parliament

All decisions of the BR, including subsidiarity d&ons, are passed on to the
regional parliaments by their respective governse@ifficial documentation
from the BR secretariat is forwarded automatictdlyhe regional governments.
Regional governments inform their parliaments me With internal provisions.

The BT's decisions are also passed on to BR adtarnsdgood practice. These
are again forwarded to the regional governmentsthrmlgh them find their
way to the regional parliaments. The sole purpo$ethts exchange is
information. However, while the exchange betweenBi and BR is voluntary,
once a document has entered the BR secretariaBRhs obliged to forward it
to the regional governments, which then pass todheir parliaments.

S7



Does closer cooperation need to be developed?

Most respondents to the questionnaire find thatlynminformation and an
efficient exchange of opinions are absolutely esskefor safeguarding the
proper functioning of the mechanism as a whole. padiaments of Bavaria
and Baden-Wirttemberg have signalled that theyaeuare of the annual work
programme of the European Commission, and fromdbaice they are able to

anticipate which future EU legislative proposalswdowarrant a subsidiarity
scrutiny.

Ways of reinforcing the exchange of information ammbperation outside the

procedure in the BR are being considered by sorgmne (Bavaria, North
Rhine Westphalia, Bremen and Hessen).
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Synoptic table: The enforcement of the Early Wagrfaystem in Germany

National level Regional level
Procedures followed by Bundestag, Bundesrat ancetfienal parliaments
Regional arliaments
Bundestag | Bundesrat g P
(Landtage)
e : Yes, feeding into the
Subsidiarity  scrutiny . g .
Yes Yes BR via regiona
procedures
governments
Various responses:
NG no adjustments for the
: moment whilst
No adjustments N :
. ; awaiting first results,
djustments| reliance on .
Human resources and . which should reveal
: . reliance o existing ,
capacity building . needs for adjustments
existing resources in-house trainin
Referat P1 | for the g
new personnel
moment . .
representation office in
Brussels
Filtering procedure No No No
Various responses:
ad hoc contacts with
Informally selected regional
within  the parliaments In
: : . Informally
Cooperation with otherwWeimar with the Germany and abroad
national/regional triangle, French cooperation  through
Parliaments otherwise CALRE
Senate :
through cooperation  through
IPEX SMN
no significant or really
sporadic cooperation
Visibility/access to the
results of the Sufficient Sufficient Sufficient overall
subsidiarity analysis
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Cooperation between the Bundestag, Bundesrat aw@g¢ional parliaments

Bundestag | Bundesrat | Landtage
. Automatic .
Automatic Automatic  procedure
procedure .
procedure from BR secretariat tp
.. acc. to Art. _ .
Transmission of EUacc. to Art. 4 of the regional executives,
draft legislative acts | 4 of then to regionall
Protocol No. . aig
Protocol 2 parliaments accordin
No. 2 to regional provisions
Various responses:
fixed time limits for
delivering an opinion
no fixed limits for
delivering an opinion,
as long as there |s
: . enough time to transfer
Time limit for| 8 weeks 8 weeks . .g
: . . . opinion to BR
expressing regionalaccording tg according to _ -
. no fixed limits for
opinion(s) Treaty Treaty . -
delivering an opinion
as long as there |s
enough time to
transfer opinion to BR,
but efficiency ang
timeliness required by
law
Option for regiona
. arliaments to give an
Regions P - J
: : opinion on an EU
Taking the regional represented —
. . - . | legislative  proposal,
opinion(s) into account by their L
not legally binding
governments .
upon regiona
governments
e : .| Independent Independent Independent decisions
Differing points of view . . .
: . FIeC|S|on by decision by by every regional
at national and regional . _ . .
levels simple simple parliament, their
majority majority weight in the BR
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depends a) on the
position of the regional
government and b) agn
the  formation of
majority in the BR

Automatic .
: : _ Information from BT
Follow up/feedback Automatic | information
. . and BR transferred
from the respectiveinformation |to BT and .
. though the regional
body to BR regional
governments
governments
Various replies:
need to develop further
frameworks of
cooperation
Existing Existing need to develop better
Does closer cooperatiorsystem system channels of informal
need to be developed? deemed deemed coordination
sufficient sufficient no need to develop new

structures, but
exchange of
information always

welcome
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2.2. Regionalised States

2.2.1. Italy

General background

In accordance with the Constitution of the Italif&epublic, the Italian
Parliament is bicameral, made up of two Assembties:Chamber of Deputies
and the Senate of the Republic, each with equakpaviviembers of Parliament
are elected every five years by all citizens ag&ddd over for election to the
Chamber, and by those aged 25 or over for eletbidine Senate, respectively.

For administrative purposes, the country is dividieid 20 regions and two
autonomous provincesThe five special status regionsedioni a statuto
specialg of Valle d’Aosta, Friuli Venezia Giulia, Sardini&icily and Trentino-
Alto Adige are autonomous and semi-autonomous dubeir particular ethnic
or geographical considerations. For this reasoy lawe special powers granted
under the constitution and regional assembliesil@ino parliaments) and a
wide range of administrative and economic poweety’s other 15 regions have
little autonomy. The legislative power of the raggas based on the Title V of
the Italian Constitution, subject to a ConstituaibReform in 2001. This reform
considered the need to establish a means to particin the EU processes.
According to the amended Article £7the legislative power belongs to the
state and the regions. Regional organs, which g@ure such legislative
participation, are the regional Council (legislatitsody), the regional cabinet
(executive authority) and its presidents. In 200% national law 11/2005
revised the Italian process allowing State and &tegito take partin the
preparatory phase of the EU legislative decisiokintaprocess.

24 According to Article 117, Paragraph 5 of the laaiConstitution, the regions and autonomous pr@sradso
provide for the implementation and execution ofmmational obligations and the acts of the Europé@aion
pursuant to the procedure established by state $aate law also establishes procedures for the staact in in the
place of the regions if they should fail to fulfdeir responsibilities in this respect.
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But the legislative adjustment to the Treaty ofblas is still pending: the XIV

parliamentary committee for European Affairs rebedtew up a consolidated
draft of the future law, expected to be approveeany 2011. The legislative
reform proposals aim to align the Italian legislatand institutional framework
with the new Lisbon Treaty. One of the biggest iemgjes is setting up specific
instruments and procedures to achieve effectivedooation and collaboration
between the different levels of governance andemspecifically, implementing

the EWS?

At the regional level, specific procedures and naeedms have been developed
to permit an effective subsidiarity scrutiny in aogance with the Lisbon Treaty
provisions. For instance, in 2009, before the emtry force of the new Treaty,
Emilia-Romagna adopted Regional Law 16/2008, Aatic of which refers to
the monitoring of the subsidiarity principle regagl European proposals
affecting regional competences. According to thw,lthe regional legislative
assembly shall be in charge of the subsidiarityckA&Sardinia also recently
adopted the new Regional Law 13/2010 providing eciic procedure for the
subsidiarity analysis of EU draft legislative prepts (Articles 4 and 5).

Procedures followed by the Parliament at the natioal level
Subsidiarity scrutiny procedures

Law 96/2016’, adopted on 4 June 2010, can be considered #issthgoverning

implementation of the EWS. Nevertheless, it doesrater to a specific and
detailed subsidiarity scrutiny procedure involvimgth chambers of the national
Parliament. Its provisions impose a duty on thkaltaGovernment (in particular
on the Ministry for European affairs) to inform thational Parliament about EU
legislative proposals. When the parliamentary aislpegins, the government
must provide adequate information to both chambtsn three weeks. It must
include a general evaluation of the EU draft aagghlighting all the important

aspects of national interest by conducting a coatper analysis of the proposal

% The different legislative proposals under discaaswithin the Italian Parliament are focusing oattissue. See
in particular Point 1 of Proposal n° 2854 of DepBiyttiglione.

%6 See Article 7 of Law 16/2008.

% See the_.egge Comunitaria annualef 2009. It is an annual law providing a stateptify of the implementation
of EU legislation in Italy.
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and national lavf® It should also refer to the analysis of any impattegional
and local competences. At present, we can onlyr redethe provisional
procedures approved by the Bureau of the Congnedsofthe Senate on 6
October 2009 and 14 July 2010. The amended Law0D%/2not yet approved,
only refers to the possibility for the Presidentdle Regional assemblies and
Autonomous Provinces to present observations (mdgane) to the National
Parliament.

The Chamber of Deputies

According to the general provision of L. 11/200§amrding participation in the
EU decision-making process, the President of thee@onent and the Ministry
for the EU affairs must forward all European diefgislative proposals to the
Chamber of Deputies. Moreover, Article 127 of thba@ber of Deputies'
internal rules of procedure states that, as sodhegshave been published in the
EU Official Journal, any legislative EU acts (oetlrafts), shall be referred for
consideration to the relevant sectoral committésgether with the opinion of
the XIV parliamentary committee specialising in &pean affairs (the
competent committee for subsidiarity analySis)The analysis is forwarded
directly to the sectoral committees and to the iBess of the Chamber, who is
also responsible for sending the final decisiop(egsing a negative position) to
the EU institutions. The Chamber of Deputies' m&trules of procedure (both
the previous rules and the current provisionalsutio not take the position of
the regional assemblies into consideration.

The Senate

A provisional procedure is currently being applesiregards the EWS. When
the Senate receives EU draft legislative propossn the national
Government, the proposals are assigned to panticalmmissions. A specific
position is then drafted based on the opinion & ¥V Committee for EU
affairs. It is made up of two parts: one concerning merit of the EU draft

2 See in particular Article 9 of L. 96/2010 reforrgihaw 11/2005.

2 With a view to adapting to the Lisbon treaty, ayisional procedure for the subsidiarity principias already
been established, but it will be subject to a fetuevision of the internal rulesof procedure of tiamber. At
present, the XIV parliamentary committee not on&slthe duty to provide an opinion (as provided g previous
internal rules of procedure), but also a subsitiyacheck.
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legislative proposal and the other addressing camge with the subsidiarity
and proportionality principles. The Italian Semataternal rules of procedure do
not yet provide for consultation of the regionadexsblies.

Cooperation between Chambers

At present, there is no cooperation procedure beEtvwiee Chamber of Deputies
and the Senate. They do not necessarily work orsdéhee EU draft legislative
proposals. This might change when both chambelisedkeir respective rules
of procedure. The main role is now assumed by the¢ Karliamentary
committees for EU affairs.

Italian regional parliaments

To date, some Italian regions have made provisaynaf specific subsidiarity
scrutiny procedure, ahead of the process at natiemal. As explained earlier,
this is the case for Sardinia (Regional Law 13/201Bmilia-Romagna
(Regional Law 16/2008 and resolution n. 512/201icany (R.L. 26/2009) and
Marche (R.L. 14/2006) for example. With regard tines regions, such as
Abruzzo, the regional law will be amended to essabén ad hoc procedure for
the subsidiarity check. However, in most cases, ghavisions only cover
participation in European activities, implementiAdgicle 5 of L. 11/2005. In
other cases, no specific procedure with regardubsidiarity checks has been
put in place at regional level.

Cooperation with the regional executive is cruce,a lack of communication
could lead to difficulties. In some regions, sushAbruzzo, Calabria, Emilia-
Romagna, Sardinfaand Sicily, a specific coordination mechanism alasady
been established by a regional law. In the casenafia-Romagna, a specific
working group composed of legal experts ensuresdaoation with the regional
executive: important technical elements concertiregsubsidiarity scrutiny are
included. In general the provision of a coordinatrmechanism seems to be a
valid tool. In other cases (Marche), the coordmatmechanism will be studied.
And for others, no coordination mechanism betwéenrégional legislative and

30 See the regional Law of Sardinia. L.R 13/2010stiplina delle attivitd europee e di rilievo inteizionale della
regione autonoma della Sardegna e modifiche ajgdaegionale del 15 Febbraio 1996 n. 12".
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executive bodies has yet been put in place (Bolz&mmli-Venezia Giulia,
Lazio, Lombardy, Molise, Piedmont and Tuscany).

Filtering procedure

The Italian regional parliaments are not yet fotynahvolved in the EWS
procedure. The filtering procedure will depend ewigion of the internal rules
of procedure of both chambers. According to Law2@@b and on the basis of
the Italian Constitution, the government forwardd Eegislative acts to the
regional assemblies through the Conference of ttesident of the Regional
Assemblies and of the Autonomous Provinces. Theomat department for
European policies acts as a first filter for EUgmsals. Regional assemblies can
present their observations, but it is not mandatorythe national parliament
and the government to take them into consideration.

At regional level, Emilia-Romagna introduced a s$fi@anechanism in 2008
that can be considered as a “political filter” inder to find out which EU
proposals affect regional interests and the sudusigi principle. Emilia
Romagna's Regional Law 16/2008 introduced a spaaialial general meeting
on European affairs in order to scrutinise the Baam Commission's
programme. This produces a kind of preliminary gsialof the documents to be
sent later by the Italian Governm&nin the case of Sardinia, the Study Service
of the Regional CouncilServizio Studi del Consiglio Regionakends all EU
legislative acts involving regional interests toe thvarious permanent
commissions. In the Marche region, the filteringgadure is carried out by the
committee responsible for subsidiarity (CommitteeEU Affairs), on the basis
of the various issues related to the European paipcand in line with the
competences attributed by Article 117 of the Imli@onstitution. In other
regions, there is no provision for a filtering pedare, but in the future it would
be the responsibility of the committee for Europesfairs (Calabria and
Piedmont).

31 On 7 October 2010 the last joint session wad lreEmilia-Romagna, Resolution 512/2010.
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Subsidiarity scrutiny procedures step by stepaly:

European Commission / EU institution IPEX
Information
on EU draft 7y
legislative v \
proposals | National Parliament Infor Conference of
Chamber o Presidents of the
Deputies Senate Reg.lonal
Parliaments and
of the
XV _ Autonomous
Committet Provinces

Regional Assemblies
* Consigli regionali

Information/consultation &
cooperation with the regional
executive BUT not
systematic for all regiol

Human resources and capacity building

The lack of human resources and specific structisealways considered
challenging at both national and regional level.

The new perspectives introduced by the Lisbon Vredt certainly increase the
volume of work of the committee working on Europexdfairs in the regional
assemblies, as well as increasing their expertises. would be in line with the
wishes of certain regions that committees dealitf ®Wuropean affairs in the
regional assemblies should play a more importadet For instance, Sardinia is
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considering giving the parliamentary committee European affairs a more
important role.

Nevertheless, human resources are considered tihebenost critical point,
particularly given the strict eight-week time limmposed by the Lisbon Treaty.
Analysing European draft legislative proposals, andparticular the large
guantity of such documents, can create difficultit the regional
administrations as they are not always in a postiotake on this role, even if it
were considered essential (Bolzano). Some lItaliegions have prepared
themselves individually or with the support of dint structures for their new
tasks deriving from the EWS. For example, the Ea¥ilomagna Regional
Assembly has made its preparations mainly withhikp of the Committee of
the Regions' Subsidiarity Monitoring Network andshset up a specific
committee for subsidiarity analysis: the Commissabithe Assembly (Regional
Law 16/2008-Article 7). In general, all of the coitiees for European affairs
will be reinforced, as underlined by the Friuli-\éama Giulia Region: the 5th
Commissiori? of the Regional Assembly will be involved in scniging
subsidiarity. In Sardinia, the procedure is prodifle by Regional Law 13/2010
(Regional Law of 30 June 2010 n.131- Article 5):ist the Permanent
Committee for European Affairs that has the mairspoasibility for
subsidiarity®. In most cases, the rules of procedure of thenagiassembly will
have to be amended and this will have organisdtiomasequences (Sardinia,
Sicily - Regional Law 10/2010 — Article 2.4.).

The Emilia-Romagna region underlined the fact tladtpresent, insufficient
financial resources means that there is no dedicgtteicture for implementing
the subsidiarity principfé. The Marche Region has made a specific suggestion:
automatic forwarding of all EWS matters to the oegil assemblies would be
useful for allowing EU proposals to be forwardeckedily to the regional level.
Every region highlighted the need for closer coapen, because it creates a
more democratic European society. However, suchpeabion should be
structured and organised (Molise).

32 The 8" Commission of the Regional Council for the FriMénezia Giulia is a permanent commission and has
competence for matters linked to the European Unamd more specifically the EWS.

33 commissione permanente per le politiche comuretabisegno di Legge n.13 of 2010.

* The regional assembly of Emilia-Romagna is invdlyarticularly with its Commission pptere deliberante
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Another important point is the support provided tne CIACE Comitato
interministeriale per gli Affari Comunitari Europel®. More specifically,
technical documentation drafted by this committea be attached to the EU
legislative proposals transmitted by the Italianv&@oment. A contribution of
this kind allows better information to be providethis committee will be
reshaped and improved and will be called the IMamsterial Committee for
European Affairs.

Cooperation with other national/regional parliaments

There is no established procedure for cooperatiath wther national
parliaments within the framework of the EWS. At s@et, coordination and
collaboration is carried out through the CIA&Rhe committee responsible for
providing and promoting the governmental guidelir@saping the Italian
position in the EU legislative process; tkl@onferenza dei presidenti delle
Assemblee legislative e delle provincie autoridif@onference of Presidents of
the Regional Assemblies and of the Autonomous Ro®&); and the
Conferenza Stato Region{Conference State-Regions) is the permanent
conference dealing with the relationship betweenstiate and the regioffs.

The “Conference of Presidents of the Legislativeeksblies of the Regions and
the Autonomous Provinces” ensures coordination lbrEaropean issues. A
working group composed of civil servants speciadlige European affairs was
established in 2009 to consider all EU-related assut is responsible for
identifying EU draft legislative proposals of pattiar concern for the Italian
regions, flagging best practices and ensuring xcbange of information. All in
all, it favours coordination at the regional level.

Emilia-Romagna applies Resolution 512/2010, wheiligbyegional parliament
Is in charge of transmitting the final reports ob Bcts and proposals to the
other regional legislative parliaments, the natioparliament, the European

35 http://www.politichecomunitarie.it/attivita/?c=ciac

36 See the website of CIACE - the Governmental Dapartt of Communitarian and European policies:
http://www.politichecomunitarie.it/struttura/37/cia The reform of the L. 11/2005 refers to CUE, theer-
ministerial Committee for the EU affairs: this tsetnew denomination.

37 http://www.parlamentiregionali.it/

38 http://www.statoregioni.it/
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Parliament and the Committee of the Regions. Yetpbsition of the Emilia-
Romagna Region emphasises that cooperation af@mal level based on the
IPEX model could be useful, thereby permitting carapion between the
regional parliaments with legislative powers in tthi&erent Member States.
Indeed, it would be useful for comparing commondseand problems at the
regional level in the EU and for identifying besagtices, encouraging regional
parliaments/assemblies with legislative powers ® ibvolved in the EU
legislative process. Closer cooperation with ottegjional parliaments would
also enable regional and local interests to beessmted in the national
parliament and the European Institutions. Moreotlez, majority of the Italian
regional assemblies which replied to the questimanzarticipate actively in the
meetings organised by CALRE and REGLEG. The EnRleanagna, Friuli-
Venezia Giulia and Marche regions suggested thaoitid be useful to provide
a cooperation mechanism cooperation between rdgianaments, such as the
one provided for the national parliaments (IPEX).

Visibility/access to the results of the subsidiant analysis

The results of the subsidiarity analysis are néfigently visible on the whole.
More transparency and easier access to that infmmavill be ensured when
the internal rules of procedure of the national nabars are applied.
Parliamentary committees in general only approeepfoposals which are later
published on the internet. The procedure for drgftihe final decision is not
easy to follow.

Even if it is not possible at present to talk absuwlsidiarity scrutiny procedures
as such, transparency and public access to thisre$uhe subsidiarity analysis
would be mainly provided through the regional @arient’s website (Calabria,
Emilia-Romagna, Friuli-Venezia Giulia and Piedmont) other regions, the
results of the subsidiarity analysis are part & thsolution published in the
Official Journal of the region as well as the regibassembly’s website (Emilia-
Romagn&). In the case of Sardinia, Regional Law 13/2016@vijsted a higher

profile for subsidiarity analysis involving, for ample, the local authorities. In

%9 See detailed answer 16 of the guestionnaire EfRibanagna. See the following link able to ensurebiigy and
access to the results of the subsidiarity analysitp://assemblealegislativa.regione.emilia-
romagna.it/wcm/al/comm/I/index.htm
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some other cases, there is insufficient visibifityd access to this information
(Bolzano).

Cooperation between the national parliament and theegional parliaments
Transmission of the EU draft legislative acts

According to Article 5 of L. 11/2005, regulatingrggzal participation in the EU
decision-making process, all EU legislative profposare transmitted by the
Italian Government to the Conference of Presidehthe Regional Assemblies
and the Presidents of the autonomous provincesthallregional opinions are
sent to the Italian President of the Governmenbdhe Ministry for EU affairs

through the same conference. Where the regionapetance is involved, the
government has a duty to consult the conferencec{@i5. 4 of the same law).

Time limit for expressing regional opinion(s)

There is currently no time limit for expressing thmegional position on

subsidiarity within the EWS framework. The wholeogedure, including the
time limit for expressing regional opinions, wik lmefined after amending Law
11/2005 enters into force and is implemented abneg level.

Taking the regional opinion(s) into account

At present, the most efficient way of taking thegiomal position(s) into
consideration by the Italian parliament is the “@wance of Presidents of the
Legislative Assemblies of the Regions and the Aooous Provinces” and its
abovementioned working group established in 200 donference represents
a means of coordination and favours the regiorsdrablies' involvement in the
EU legislative process. This is of utmost impor&ams it counterbalances the
lack of a duty to consider the regional positionfaprovide a reasoned opinion
in the event of their position(s) not being follaver considered by the national
parliament in the final decision sent to the EUitasons.
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Differing points of view at national and regional evels

No specific procedure has yet been established.et@r, the national
parliament is not obliged to consider the differ@uaisitions of the regional
assemblies or to promote the search for a commeitigug as there is no legal
duty to involve them.

Follow-up/feedback from the national Parliament

The national parliament informs regional parliansenbn the final
position/decision. On the other hand, it has nalleyity to do so, even in the
event of the regional assemblies’ positions natdpeonsidered.

Does closer cooperation need to be developed?

Closer cooperation is seen, especially by thealtategional assemblies, as the
crucial point to be developed within the EWS framekvand subsidiarity
monitoring, from which positive aspects and conitiins should evolve.
Taking account of regional interests, finding a aoon position at regional and
national levels, exchanging information and bestcpces and discussing these
are viewed as the cornerstones for building a preaapproach with regard to
participation in the European legislative proceskilst maintaining a balance
among the different interests involved. Criteri@ aeeded for defining such
cooperation (Sardinia).
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Synoptic table: The enforcement of the Early Wagrfystem in Italy

National level

Regional level

Procedures followed by the national Parliamentthedegional Parliaments

Chamber ol
Deputies

Senate

Sardinia (Regionadl
The amendment to Law 13/2010), Emilia
L. 11/2005 will =TS
implement the Romagna (Regional
L 16/2 )
EWS. At present, aw | 6/2008  an
Subsidiarity | we are referring to resolution n
scrutin the L. 11/2005 - 512/2010),  Calabria
roced{”‘es re Ulatln th; (RL n3/2007), S|C|I)
i agrtici at?on of the (R.L. 10/2010)
Fe ionzll assemblies Abruzzo (R.L.
ing the EU 22/2009), Tuscany
legislative process (R.L. 26/2009) )
) P Marche (R.L. 14/2006
Filteri _
tering Not established - -
procedures
Human
Not enough. More
resources and _
capacity - - effective structure
ildi needed
building
Conference of
i Presidents of the
Cooperation >IUET .
' Legislative Assemblies
with other _
' i ) - of the Regions and the
national/regiona
i Autonomous
Parliaments

Provinces. Conferend
State-Regions.

e

Visibility/access
to the results o

the subsidiarity

analysis

f

Improved by the
current use of website

U)
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Cooperation between the national Parliament anidmagParliaments

Chamber
Deputies

oi
Senate

Not yet developed,
could be useful

—t+

. To the Conference of
Transmission of .
Presidents and later
EU draft| - -
L presented to the
legislative acts
government
Time limit for
expressing
regional
opinion(s)
Taking the
regional :
9_’ . : Not established - -
opinion(s) into
account
Differing points . :
.g P Considered, but there |is
of view at _ .
: Not established - not a specific duty
national and .
: established by law
regional levels
Follow-
up/feedback . : .
P Yes, it exists, but it
from the| - - .
: should be improved
national
Parliament
Does closer
cooperation Yes, extremely
needed to be important
developed?
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2.2.2. Spain

General background

At the national level, Spain elects a legislatiine, Spanish Parliament (Cortes
Generales), which comprises two chambers: the @ssgrof Deputies
(Congreso de los Diputados) is the lower housethedsenate (Senado) is the
upper house. The Congress has 350 deputies, dgireldtted by universal
suffrage for four years, elected from each provjrazed allocated per province
and size of population. The senate relies on actiefte system that has been
unchanged since 1977. Senators are elected pamtigtlg (four senators per
province as a general rule) and partly appointgdl{b legislative assemblies of
the autonomous communities — two for each commuaitgt anther one for
every million inhabitants in the territory). Althgh the senate was conceived as
a territorial upper house, it has been argued ithdbes not fulfil such a task.
Proposals to reform the senate as of November B@¥6 been discussed for at
least fourteen years.

When Spain joined the European Communities, itsonak parliament's
involvement in European affairs was governed byasidlaw (Law 47/1985)
which created the “Joint Committee for the Europ€ammunities”(Comision
Mixta para las Comunidades Europgalts name was changed with the Treaty
of the European Union in 1993, (by law 8/94) irfte tJoint Committee for the
European Union”Comision Mixta para la Unién Europga_aw 8/94 has been
recently amended, to align it with the new Lisbamdfy: Law 24/2009, and
Law 38/2010,

The Joint Committee for the European Union guaemteappropriate
involvement of the national parliament in prepariBty legislation. It has
control functions over the parliament and is conaglosf deputies and senators,
since all parliamentary groups are representeddrcommittee. It usually meets
two or three times a month during the session gderbut with an irregular
frequency, either via the plenary or the bureaedidency, vice-presidencies
and secretaries) with the spokespersons and dspokgspersons.
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Law 24/2009 amended
by Law 38/2010
lJoint Committee for th
European Union with
responsibility
for the EWS

Law 47/85 Law 8/94

D

nJoint Committee
“for the Europeatr
Union

Joint Committee for th
European Communities

—

Through the adoption of Law 24/2009 of 22 Decenif#9, further developed

by the Resolution of the Bureau of the Congres®eputies and the Senate
adopted on 27 May 2010, the role of the Joint Cameimihas been aligned with
the new Lisbon Treaty’s provisions, and in par@écub Protocol n° 2.

Procedures followed at the national/regional levels
Subsidiarity scrutiny procedures

The Joint Committee for the European Union compzésnresponsible for
subsidiarity scrutiny, since it is responsible fweparing and approving — on
behalf of the general courts — the reasoned opimarases of breaches of the
subsidiarity principle. Nevertheless, the plendrthe chambers (both) can force
the reasoned opinion of the Joint Committee touimrstted to the plenary for
debate and voting.

The presidents of both chambers are responsibleséoding the reasoned
opinion, once approved, to the European Institgtirthin the established term
of eight weeks. When necessary, the Joint Commitheeask the government to
provide a report of compliance with the principle smbsidiarity of a given
European Commission (or other) proposal. In thaecthe government has two
weeks to provide the report, accompanied by thessry documentation. The
Joint Committee can also ask the government toappehe Court of Justice of
the EU in the event of a breach of the subsidigmigciple.

Article 6 of the Law 24/2009, establishes the naloparliament's duty to
transmit any EU draft legislative act to regionarl@ments, without any
filtering procedure. When the Spanish parliamenterees a Commission
initiative without the information specifying thiatconcerns a legislative act, the
initiative is included in the database as a noislative initiative, for which the
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scrutiny procedure is not launched, and therefloeeet is nothing to send to the
regional parliaments. Only when, at a second st#ge,national parliament
receives the communication on the commencemereotight-week period is
the initiative qualified as a legislative act amahisto the regional parliaments. In
any event, the debates do not begin before theabused the spokespersons
have given their approval.

In Spain there are 17 regional parliaments. l{pidaithe regional parliaments to
decide whether or not to send a reasoned opinidhetational parliament as
regards compliance with the subsidiarity principle.

Regional parliaments have four weeks (starting ftbendate of dispatch by the
national parliament to the regional parliament)send their opinion to the
national parliament if they want their statemenb&taken into consideration.
These four weeks (28 natural days) are counted thmmmoment the regional
parliament receives the European documents frorBplamish Parliament.
According to the results of our interviews, conatiins have been conducted
with different experts and the parliamentary groups the autonomous
communities to prepare this law. Regional parliaimeonsider the time frame
to be very short, although some of them understhadeed to allow sufficient
time for the national parliament to consider thgiaeal input. According to the
answers received to our questionnaire, we can gdadhat there is no regional
parliament working on the European documents ataaher stage, before they
are officially dispatched by the national parliarnen

Spanish is one of the first translations to be yeadd this accordingly increases
the effective amount of time available to preparea@soned opinion. But the
mechanism of the subsidiarity check as laid downldwy is only officially
launched once notification is received from the Hbtitutions, when all the
official languages are available and the eight-waskod begins to run.

The national parliament can launch the debate given initiative before this

four-week period. However, in line with parliamenmytg@ractice, the bureau and
the spokespersons are always aware of the four-deadtline for including the

necessary debate in the Joint Committee discussiim=e the four-week period
has passed, it is not obliged to consider the negiopinions (according to the
referred law). Neither is it obliged to respondaiocomment on the regional
opinions: this is seen by some autonomous regi@endry Islands) as a
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handicap, since it would be more encouraging toehteedback from the
national level on the opinions sent.

Nevertheless, in the opinion of the Canary Isla@dsernment, and in line with
existing jurisprudence, since EU Law cannot altex internal allocation of
responsibilities in the areas that fall within theisdiction of the Spanish
regions, the national parliament has to includeores) parliaments' opinions in
the reasoned opinion sent to Brussels.

According to the opinion expressed by the natiopailiament, only if it
approves a reasoned opinion on the violation ofthesidiarity principle, will it
include a record of the regional parliament’s reasbopinions in the references
needed for consultation.

The subsidiarity scrutiny procedures in the SpanBérliament can be
summarised as follows:

The national Parliamefft receives the European draft legislative proposals,
which are transmitted — without any filtering prdoee — to the regional
parliaments for them to express their position{s)aoy possible breach of the
subsidiarity principle. They must send an opiniathim four weeks if they want
it to be taken into consideration. The Spanishi&adnt's reasoned opinion is
prepared by the Joint Committee for the EuropeamiJnThe Law does not
provide specific criteria for defining how regionadrliaments might contribute
to the final position to be adopted by the natigmaliament. According to our
interview with the national parliament representtithe fact of receiving an
opinion from the regional level may lead to the @ppment of a rapporteur for
the dossier (if there was no rapporteur alreadyoipged). If a rapporteur has
already been appointed when the national parliamesgives an opinion from
the regional chamber, it will be forwarded to th&pporteur for his/her
consideration.

40 According to the Law, th€ortes Generalewill forward the proposals. The Law has been aneshdy a
Resolution of the Parliament (May 2010), which dfies that the Joint Committee, as a body of Gwtes is
responsible for forwarding proposals to the regigrexliaments. In practice, the Secretariat of @@mmittee has
the task of forwarding the proposals. This seciatgrasses on the proposals as soon as they aweecrom the
EU Institutions. If the day they are received ibaiday in Madrid, then they will be forwarded ometfollowing
working day. (Telephone conversation with the nadiloparliament, October 2010).
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If the Joint Committee for the European Union draftreasoned opinion on the
breach of the subsidiarity principle, it must irdduan account of the opinions
received from the regional parliament(s), with theferences needed for
consultation.

There is no obligation to take account of the apinof the regional parliaments
when drafting the national reasoned opinion, akifom the case of the regional
competences at stake this could be a cause oiaonfi

After the Joint Committee has approved the reasopaton (and if requested
by the plenary of the chambers), it is sent torlevant EU institutions and to
the national government for information.

Cooperation between chambers

The two chambers of the Spanish Parliament, theg@ss of Deputieand the
Senatehave agreed to work jointly on monitoring the sdlesity aspect of EU
draft legislative acts. The Joint Committee for tBeropean Union has been
granted special powers by both chambers to allont pork on subsidiarity
issues.

The work of a Joint Committee of this kind was m&tl in a Resolution of the
Bureau of the Congress and Senate of 21 Septer8i9é&r This resolution has
recently been replaced by another dated 27 May ,20dfch aligns the
functioning of the bureau and the spokespersortseofoint Committee for the
EU (Mesa y portavoces de la Comisién Mixta para la Wnigfuroped with the
new treaty.

Spanish regional parliaments

The subsidiarity scrutiny process has been welcolmgdSpanish regional
parliaments. The fact that the national parlianfexst not established any kind of
filtering procedure is positive. Nevertheless, adotg to the pilot studies
conducted by COSAC, a few show a level of sceptidis relation to the real
impact of this new/Lisbon Treaty: It is up to thational parliament to take
account of the input provided by the regional lewefequires much effort and
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the effectiveness of that work is not evident. Sgradiaments have decided to
adopt a position on every proposal (even when giwansent) and it is most
likely that the system will need to be revised aatibnalised"

In general, the Spanish regional parliaments hageted positively to the new
Lisbon Treaty’s provisions on the EWS. Howeverythave indicated that there
Is still not enough data available on EWS impleragah. The way in which
they are involved in subsidiarity scrutiny has yet been established, due to the
recent reform strengthening the role of the Joiom@ittee for the European
Union. Some regional parliaments have delegatedtéisk of scrutinising
subsidiarity to the Commission of European Affawsjist others are delegating
it to sectoral committees.

Most of the Spanish regional parliaments that ansgveour questionnaire
conduct subsidiarity checks without having changselr respective rules of
procedure (Cantabria), in agreement with the Buidaihe Parliament and the
spokesperson (Junta de Portavoces). Some parlisnintexample Galicia)
have established specific provisions for the Eldiedfcommittee, which has the
task of preparing the analysis on subsidiarity tscyuas well as taking forward
all the relations with the EU institutions, espdigidhe Committee of the
Regions, and with the EU representatives in BrgssBthers (for example
Catalonia) revise the proposals and distribute thenthe relevant sectoral
committees for analysis.

As regards the relationship between the regiondigoaent and the regional
executive, it is clear that in some cases therea igood and systematic
collaboration between both branches: all the EUftdegislative proposals
received by the regional parliament are simultasBoreceived or immediately
transmitted to the regional government (CantalBalicia, La Rioja, Canary
Islands). For other regional parliaments, such ecapn with the regional
government is not systematic but remains possMl&dia, Catalonia); or there
IS an option of consulting the regional governmént, it has not been applied to
date (Aragon).

“1 personal interview with a representative lawyethef Catalan Parliament, October 2010.
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There is no procedure for cooperation among thereiht regional parliaments
when preparing their reasoned opinion.
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Subsidiarity scrutiny procedure step by step inifBpa

European Commission |/
Other EU institutions

IPEX

Information/

AN

Transmission
of EU draft
legislative
proposals

Spanish Parliament:
(Congress of Deputies &
Senate):

Joint Committee for thg
European Uniol

\1%4

When qualified as

ﬁ]t

If the Spanish Parliament
prepares a reasoneq
opinion no obligation to
consider regional inputs:
it will report the regional
parliaments’ opinions and
refer to the documents

a legislative ac
and once the
Communication
from the
Commission on
the opening of the
8 weeks period i$
notified.

14

counted

Max 4 weeks (28 natural day

transmission

from the date of

T

Regional
Parliaments:
Opinion drafted in
the event of breach
of the subsidiarity

Parliamentan
committees for EU
affairs or sectora
committees. In somg
regions, there is a

117

Information/consulta coordination

mechanism with the
regional executive

. _ principle (sometimes
tion & cooperation on the content

BUT not_systematlc proportionality)
for all regions T

A 4

Regional

Filtering procedures

No filtering is undertaken by the national parliasheat national level. All
proposals for a legislative act coming from the iG&titutions are transmitted to
regional parliaments, and it is up to them to deaidhether or not to prepare a
reasoned opinion.
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According to the answers given to our questionnaimegeneral no filtering
procedure has been established at the regiondlttedecide on the relevance of
the EU draft legislative acts regarding the regi@esnpetences once they have
been transmitted by the national parliament thrainghJoint Committee for the
European Union. However, in some regional parliasdfalicia, Catalonia,
Basque country) an assessment of the EU legisldtiak proposals is made by
the parliamentary groups, which can be considesed golitical filter’ rather
than a technical filter; these parliaments alwagrsdsa reasoned opinion, even if
it is one of compliance. The Madrid region, whiclsha different system, has
sent only one opinion, based on an initiative lsyakecutive, and regarding
issues of proportionality. The region of Murciatetin the answers given to our
guestionnaire that, since the entry into force hed hew Treaty and up until
November 2010, they have dealt with 31 proposalst £ the national
parliament: 28 are already completed, and 3 atlepsinding. In the Canary
Islands, the government (Secretary for the EU) seéhd European initiative to
the relevant government departments with a requesxamine it and make
comments within a week. The secretariat then haasther week to prepare a
report to be submitted to the specific parliamgnteommittee in charge of
subsidiarity monitoring. Special attention is giventhe questions affecting the
Islands’ special status as an outermost region.

Within this context, some regional parliaments peuhout that a filtering
procedure would be necessary to provide betternam@ organised work, and
this is needed at two stages: when receiving tiiatines a pre-selection should
be made to filter the important ones. A system khbae established in order to
work (and prepare an opinion) only on those initet where there is a relevant
interest.

Human resources and capacity building

No specific measures have been taken at national k® increase human
resources for subsidiarity monitoring. The natiopafliament has not adopted
special measures on capacity building for this.task

Some regional parliaments pointed out the lackpefc@lisation and expertise
on EU matters and subsidiarity, as well as the latkspecific structures,

administrative support, financial and human resesirevhich are considered to
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be the main problems faced at the regional levan{@bria, La Rioja and
Murcia). Nevertheless, others (Aragon, Catalon@hied out the fact that the
lawyers of the regional parliaments are civil satgaappointed to work on
European issues. Since they have to pass a vegh t@moncours” (competitive
examination) to gain such a position, it is assurtied they have sufficient
knowledge and understanding of the mechanismsulosidiarity scrutiny. The
regional parliament of Cantabria adapted the wdrlart of its personnel to
reflect the new tasks linked to the EWS; and tlggoreal parliament of Galicia
provided specific documents and organised trairsagsions devoted to this
topic.

In general, it is possible to state that the conaad for European affairs of the
regional parliaments are considered to play aneasingly important role.
However, they need adequate resources to propéfilythis role. The Galician
Parliament pointed out in its answers to our qoestire that the importance of
the role to be played by the Committee for Europ@#fairs in subsidiarity
scrutiny will depend on how the current situatioevelops, the EWS
framework, as well as the implementation of théelaand its results. In some
parliaments (Catalonia for example) the scrutingcpdure is in the hands of
both the European affairs committees and the sssaommittees.

Cooperation with other national/regional Parliament

For the Spanish national parliament the preliminaheck starts with the
assistance of the permanent representative of dnement in Brussels. All

national parliaments use this channel to remair@ewawhat is being prepared
and discussed in Brussels at a very early stadgleeoflecision-making process.
Furthermore, the Spanish Parliament, like the otfaional parliaments of the
EU Member States, participates in COSAC. It alsesgoart in the Conference
of Speakers of the Parliaments of the EU. Inteligg@entary cooperation is also
conducted via the IPEX website.

Since 1983 there has been an annual meeting @iothference of presidents of

the Spanish regional assemblies. This meeting nstgutionalised in the year
1997 under the name of COPREPACofferencia de Presidentes de

84



Parlamentos autondmicos espafidtésParticipation is of a voluntary nature but
it is a useful mechanism for the exchange of infram, experiences and
common concerns. This structure could be usedenfuture for coordinating
the work of regional parliaments on subsidiariuis§®. Moreover, most of the
Spanish regional parliaments participate in the tmge and activities of
CALRE, as they are considered to be an importahivor& for developing
cooperation with the regional parliaments of theeotMember States. CALRE
activities encouraged some Spanish regional pagidsnto be very active at an
early stage and better prepared as regards imptargehe new EWS and their
new tasks (La Rioja).

As regards the executives, the “Conference of religovernments of the

Autonomous Communities” is a recent mechanismrstitutional cooperation

in which all governments have shown interest inEoeopean issues that could
affect their areas of responsibifity

Visibility/access to the results of the subsidiant analysis

At national level, the national parliament consgdérat subsidiarity scrutiny is
sufficiently visible: debates in committees canfdéowed on television and via
the internet, and via the verbatim record of giifiDiario de sesiones) available
on the parliament webpage. At the time of draftimg report, there had not yet
been any plenary debate on subsidiarity monitorkhgwever, certain Spanish
regional parliaments do not consider the scrutimgedure set up at the national
level to be transparent enough or accessible tpubhéc. Their role as regional
parliaments is in the background, and this mightiitan low visibility vis-a-vis
the European institutions and the other regional aational parliaments.
Furthermore, there is no transmission of the natisaasoned opinion to the
regional parliaments before publication (not everthe regional parliaments

42 At the time of drafting this report, the presidgraf COPREPA was held by the region of Navarre.yhave
recently agreed to create an informative platfoomdll the regional assemblies in order to shafermation on the
legislative proposals and the subsidiarity scrutimychanisms. The next COPREPA meeting will be helspring
2011 in Pamplona (Navarre).

43 vet, it is important to envisage the developmeisuch a system on the basis of criteria and acdedil
procedure (for example the definition of meetingsicerning the subsidiarity principle).

There are also informal mechanisms for sharingrimftion and coordination, through academic forumsample
the region of Murcia).

a4 Replies to the questionnaire, government of Camslgnds.
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that have sent contributions). In general they fimele is a lack of transparency
and accessibility for the regional parliaments ke tnational parliament's

documents dealing with subsidiarity analysis. Tihiperceived as a problem for
their effective participation (La Rioja, Murcia).

At regional level, in the opinion of the regionarpaments questioned, there is
enough publicity of the regional subsidiarity arssdy The relevant documents
are published in the Official Journal of the regbiparliament and on their
respective websites (Aragon, Galicia). In this wayjs easy to access the
various data. On the other hand, citizens' knowdealgsubsidiarity monitoring
by regional parliaments is non-existent accordmgdme of the answers to our
guestionnaire. Therefore accessibility has to besicered not only in terms of
transparency, but also in terms of the interestvshin the process by the
population.

Cooperation between the national Parliament and ragnal Parliaments

The coordination procedure between the nationdigoaent and the regional
parliaments is established by Law 8/1994, as antehgeLaw 24/2009. This
coordination refers only to the transmission offtdegislative proposals and the
treatment of the reasoned opinions delivered byréggonal parliaments. But
there is no coordination procedure regarding interiscussions during
preparatory work on the respective reasoned opsnitinseems that all the
parliaments (national as well as regional parliaisiework in isolation when it
comes to subsidiarity scrutiny.

Transmission of EU draft legislative acts

At the regional level, there are some specificrimaeprocedures for sending EU
draft legislative proposals to the parliamentaryoups, the relevant
commissions/committees, as well as the regionaégouents (Cantabria).

Time limit for expressing regional opinion(s)

The law gives eight weeks to the national parlianaed four weeks (28 natural
days) to the regional parliaments to submit thesifion(s) on subsidiarity to the

86



national parliament. The four weeks commence atpthiat at which the EU
draft legislative proposals are sent by the natigaaliament to the different
regional assemblies. They are not sent automatjdalit, according to the Joint
Committee of the European Union, as soon as pessiite the proposals are
received from the European level, together withittiermation that it involves
a legislative proposal and that the eight-weekaakhias commenced.

The Spanish parliaments’ (both at national anckgional levels) work is based
on the official commencement of the time periodewlthe translation into all

EU official languages has been completed; no afficonsideration has been
given to the fact that the time limit could be exed by sending either the
English version or the Spanish version to the megjiparliament before the rest
of the languages are available, (although in pradte Joint Committee claims
to start its work and reading earlier, but not @éily). On the contrary, other

assemblies use the translation aspect to theiméaye, to gain some extra time
with subsidiarity monitoring (see Fl, UK, DE).

Taking the regional opinion(s) into account

Only in the case of a reasoned opinion issued byJthnt Committee for the
European Union (or the plenary if so requested)l, twe contribution of the
regional parliaments to the subsidiarity analygsrentioned and accompanied
with references to the relevant documents. On therdhand, it is not yet clear
how this system could work effectively. The regibparliaments highlighted
the lack of criteria for defining the way for admgt a final position at the
national level. Some regional parliaments consilderabsence of a coordination
mechanism to be the main problem when properly idensg their interests
with regard to EU legislative acts. In practice lreaegion has established
specific proceedings in order to provide reporid @nexpress their position.

Differing points of view at national and regional evels
According to the position expressed by the natidenadl (the Joint Committee
for the European Union), the Rapportethofente¢ working on the reasoned

opinion will consider the specific position of thegional level. It will also be
taken into consideration by the bureau, which haokfpular meetings twice a
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month. The analysis is made on a case-by-case bassidering and comparing
the different positions, particularly when they awmnflicting. In other words, it
seems possible to refer to a potential kind ofagjaé with the regional level,
even if it has not been applied to date due toegoonal parliament expressing a
conflicting position as regards the European pra|sos

The national parliament reports that since the duislhreaty entered into force
and until to date, no reasoned opinion has beeeivet from the regional
parliaments as regards a breach of the subsidiarityciple. All opinions
received have been in agreement or related to propality issues.

Follow-up/feedback from the national Parliament

The national parliament takes the final decisiont@svhether an EU draft
legislative proposal complies with the subsidiagynciple, and there is no
specific procedure for informing the regional pamients of, or discussing with
them such a decision which, once taken, is puldishethe Official Journal
(Boletin Oficia). Thus all the regional parliaments have pointedatlack of
transparency regarding the process for reachingrthkedecision by the national
parliament, especially when the decision is basedv dheir
position(s)/contribution(s). That is why some coditihare keen to receive a more
adequate follow-up/feedback from the national panknt.

Does closer cooperation needed to be developed?

In general, closer cooperation is considered tanmgortant by the Spanish
national and regional parliaments for promotingrtledfective participation in
the European legislative process. For some of thernmould be better to
establish criteria and basic elements to set up‘oaented’ coordination.
COPREPA is working on the establishment of a comubn mechanism
between the regional parliaments which would bdiegpn the future. On the
other hand, certain regional parliaments do notaseenmediate need for closer
cooperation, feeling it is preferable to see how WS develops and is
implemented and maybe wait to see whether a spambperation mechanism
would apply in the future (Cantabria, Galicia).
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Synoptic table: The enforcement of the Early Wagrfdystem in Spain

Procedures followed by the national parliament #wedregional parliaments

National level Regional level
Joint Committee for th : .
. Regional Parliaments
European Union*
Some regions have a specific
procedure, established by the
e The subsidiarit scrutinyinternal law of procedure (for
Subsidiarity . y 4 P (
scrutin procedure is provided by Lahexample Extremadura,
roce d)L/Jres 8/1994, as modified by L.Cantabria, La Rioja and
P 24/20009. Murcia). Others have not
established any specific
procedure.
The large amount of
information transmitted
. through the EWS framework
Human No specific measures have . o
.would require specific
resources been taken, but the Secretariat
: . . structures and competences,
and capacity of the Joint Committee ha% L .
- . ut it is felt that the civi
building been reinforced. . :
servants working on this are
highly qualified and wel
prepared.
No filter. All the EU draft o .
L In general no filter is provided,
legislative proposals are sent _ .
o . but in some regions the
Filtering to the regional level arliamentar oups analvke
procedure |according to Article 6 L Z“ the Dro Zsaﬁs szrvin a)sba
8/1994, as modified by I_aNsort of t(Fa)chE:ical filter ’
24/2009
COPREPA, CALRE and
Cooperation | The permanent representatiM@EGLEG are the main
with  other|in  Brussels plays annstruments. www.calreneteu IS
national/regi | important role in providinggoing to be developed in order
onal early information andto create a forum between all
parliaments | coordination. the regional parliaments
participating in COPREPA.
Visibility/acc | All  debates are public, There is saiént publicity of
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ess to theavailable via television andhe subsidiarity scrutiny fdr
results of the internet, and published in théhose interested: nevertheless
subsidiarity | Official Journal. the general public is not aware
analysis of the role of the regional
parliaments.

Cooperation between the national parliament andeg®nal parliaments

Joint Committee for th . :

. Regional parliaments

European Union*

The national parliament

officially receives the

proposals when all official

languages are readyReceived from the national
Transmission Sometimes the Commissioparliaments when the
of EU draft| sends documents before theanslations into all officiaJI
legislative | opening of the 8-week periodlanguages have been made.
acts Contrary to other countriesThere is no use made of earljer

the Spanish P. does notersions at the regional level.

receive  earlier versions

through  the permanent

representative in Brussels.

Four weeks from the moment

when the documents are sent

to the regional assembliedour weeks from the moment
: ... | The national parliament canhey receive the proposal from
Time limit . . .
for officially start the debatesghe national parliament. It |s

. from the beginning of thenot considered sufficient. There

expressing . . L :
el elghtjweek period, but !HIS ng early work with the
ST practlF:e, they .rer.nalnSpam?h tr.anslated ver3|9n,

attentive to the potential inpueven if available at an earlier

to be received during thestage in Brussels.

initial four-week period given

to the regional parliaments.
Differing Each competent rapporteurhe final decision is taken at
points of| (ponent¢ considers thethe national level. Regional
views at| positions expressed by thparliaments cannot exercise
national and regional level. control. There is not a specif‘ic
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regional proceeding to find a comman
levels position See Article 6.3 L.
24/20009.
Follow- Publication in the Officia
up/feedback _ . . :
Journal. There is not |adNo info but it is possible to
from the . . .
: specific  mechanism  fgrconsult the Official Journal.
national
. feedback.
parliament
Yes, extremely important. At
the present moment CALRE,
Does closer :
. Is extremely important toREGLEG and COPREPA are
cooperation . :
- beexchange information andleveloped, but need to better
" best practices. implement and use those
developed? .
systems.www.calrenet.euis a
means of cooperation.
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2.3. Asymmetrical regionalised States

2.3.1. Finland

General background

Finland has a 200-seat unicameral parliament (Eduaf’). Members of
Parliament (MPs) are elected directly and by sebadtot according to a
proportional system based on districts every faarg. An important reform of
Finland’s Constitution came into force on 1 Mar@90@. The new Constitution
of Finland has strengthened parliament’s Parliatveote as the supreme organ
of state (e.g. the Prime Minister is elected byligawent). The speaker — elected
amongst the MPs, together with the Speaker’'s Cgueeids the parliamentary
activity.

Within Finland there is one geographic entity, &land Islands, which has had
internationally and constitutionally entrenchedosamy since 1921. The Aland
Islands has its own parliament (Alands Lagtfiggnd government (Alands
Landskapsregering). The competence of the AlantaRant is exclusive and
not delegated by the Finnish Parliament or Goveniniehe Aland Parliament
has 30 seats. Members are elected every four gigartly and by secret ballot.

Subsidiarity is one of the issues that the Edusksrdommittees have routinely
examined in EU proposals since 1995, especiallguiiin the parliamentary
scrutiny system of EU matters introduced at theetwh Finland's accession to
the EU. With regard to this scrutiny, the Eduskuméia delegated its powers to
the Grand Committee (Suuri valiokunta, Stora utsitpt’, acting as the
Parliament’'s EU Committee. Its most important taskto ensure that the
national parliament has a proper say in EU decisiaking and that
parliamentary scrutiny is effective in this regaekpecially when defining
Finland's position on matters to be decided inEhkCouncil on behalf of the

 http://web.eduskunta.fin Swedish, it is called the ‘Riksdagen’.

“8 http://www.lagtinget.aland.fi/

4 Except for the Common Foreign and Security Podag the Common Security and Defence Policy, whiaheh
been delegated to the Foreign Affairs Committee.
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Eduskunta as a whole. Some scholars have undetha¢drinland is promoting
its scrutiny model towards its EU partners, ang tms inspired several of the
parliaments of the new Member States when estahjjstmeir own European
scrutiny systenf®

Regarding the subsidiarity control mechanismadrmoc“Committee to assess
EU scrutiny procedures” was appointed by the Cduwndi the Finnish
Parliament’'s Speaker in November 2003 in orders®ess the impact of the
EU's Constitutional Treaty on the European scrusiystem. The conclusions of
thead hoccommittee were agreed and submitted to the Spsakeuncil on 18
February 2005.

Concerning the consultation of legislative regioaatemblies on subsidiarity
within the EWS framework, Finland also preparedlitand involved the Aland
Parliament in such preparatioh.

Furthermore it has to be noticed that the MembePasfiament from the Aland
Islands also has the right to attend Grand Comenitteetings. With the entry
into force of the Lisbon Treaty and of the EWS pstons, an amendment to the
Aland Autonomy Act was adopted by the regional iparent. An identical
decision has now to be taken by the Finnish Padrdrno come into force. The
final decision will be endorsed by the new parliainafter the elections to be
held in April 2011.

So far neither the Finnish nor the Aland Parliameas initiated any activity
within the EWS procedures; the usual scrutiny pdace of EU matters is being
used, and has already generated some 200 posiii@040.

8 See Philipp Kiiver, “European scrutiny in a comgiive perspective”, Maastricht University, p. 50e&ronic
copy available athttp://ssrn.com/abstract=1426Q078
*® The Aland Parliament has given a statement teathBoccommittee when pursuing its mandate.
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Procedures followed at the national and regional ieels
Subsidiarity scrutiny procedures
The Finnish Parliament

In its 2005 report’, the “Committee to assess EU scrutiny procedures”
concluded that there should be no need to charget#iutes concerning the
Eduskunta's participation in the formulation of igh policy on EU matters.
Nevertheless, the subsidiarity control mechanisrmldvoaecessitate the creation
of a procedure whereby the Eduskunta, if it wisltesi/d raise an objection on
subsidiarity grounds. Th@ad hoc committee considered that it would be
appropriate to assign the subsidiarity control taskhe Grand Committee and
submitted a draft proposal to amend the Eduskualses of Procedure to this
effect. Yet no need for constitutional amendmenés wnvisaged. Thad hoc
committee also stressed that it would be in accweavith the Finnish system
for the Grand Committee to continue consulting witle government on
subsidiarity issues. All in all, subsidiarity wibntinue to be an element of the
usual scrutiny process of ‘U-matters’ (EU legistatiproposals within the
Eduskunta's traditional powers) and ‘E-mattershéotEU proposars).
Concerning the Aland Parliament, tlael hoc committee proposed that the
hearing of the Aland Parliament on subsidiarity idtdbe integrated into the
subsidiarity mechanism in the Grand Committee, avigpecifying that the
Eduskunta's information systems need to be develspethat information can
be provided to the Aland regional parliament at $aene time as within the
Eduskunta®® It thus concluded that the Rules of Procedure eetb be
amended.

Following the ad hoc Committee’s conclusions, the Finnish Parliament
established a procedure for conducting the worlodoperformed within the
framework of the EWS, as stipulated by the Parlist’'seRules of Procedure
and the Rules of Procedure of the Parliament's dGc@ommittee, amended on 1

50 “Improving EU Scrutiny”, Report of the Committee assess EU scrutiny procedures, EDUSKUNNAN
KANSLIAN JULKAISU 4/2005.

51 These can be either legislative — but not of sigfit importance to warrant compulsory parliameyptserutiny —
or non-legislative.

%2 See abovementioned 2005 report pp. 7 & 8.
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December 2009. The procedure was created in catisaltwith the Aland
Parliament.

The subsidiarity scrutiny procedures in the FinniBarliament can be
summarised as follows:

European legislative proposals subject to the EVé¢Sransmitted electronically
by the EU Secretariat to the members of the Graothr@ittee (i.e. EU

committee), the appropriate sector committee (Bbour legislation to the
Labour Committee) and the Aland Parliament. Eacthef may propose that
the Grand Committee should examine the propos&tnms of its conformity

with the principle of subsidiarity.

If the proposal comes from members of the Grand iGibi®e or from a sector
committee, the Grand Committee takes a separatsiaeon whether or not to
carry out the examination. If the proposal comesifthe Aland Parliament, the
examination is compulsory.

If the examination is carried out, the final reswill be a report to the
parliament's plenary. Should the report conclu@ there has been a violation
of the subsidiarity principle, the report will incle a draft reasoned opinion
addressed to the EU institutions. If the reportigimo breach of the subsidiarity
principle, it will still be forwarded to the EU itiwtions. It is the Parliament's
plenary which takes the final decision.

In all cases, any input from the Aland Parliameiit be included verbatim in
the material forwarded to the EU institutions.

However, the Finnish Parliament pointed out thatEdl) proposals of any
significance are subject to the usual parliamensmutiny procedure, which
gives the national parliament considerably greaiewers than the EWS
procedure as such. It is therefore expected tlaEWMWS procedure will hardly
ever be used.
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The Aland Parliament

The Aland Parliament has not yet established agoare to conduct the work to
be performed within the EWS. This is planned fdeathe April 2011 elections
for the renewal of the national parliament. So the only procedure that has
been decided upon is the one regarding the receptidocuments.

The Aland Parliament neither established a cootidinamechanism with the
regional government, yet it underlined that thisgimi be possible to
counterbalance the lack of human resources, nopeaif&c communication
procedure with the EU institutions in the framewofkhe EWS.

So far, there has been no regional input into tadigmentary subsidiarity
analysis in the framework of the EWS carried ouhatnational level, as well as
there being no data available regarding the formercurrent subsidiarity
analysis performed by the Aland Parliament witthia EWS.
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Subsidiarity scrutiny procedures step by step miafid:

European

Commission/ Other IPEX

EU institutions / Report — including a

The Finnish reasoned opinion if

Governmer any breach of the
Information/ \ \ subsidiarity princile
I;anSETJISSCI;:;ﬂ Finnish Parliament
legislative (Eduskunta) .
oroposal —> Sector. -commlttees:

initiate examination

Informatior/ ~ Grand committee Demand to
transmission examination & report check
of all the EU — Parliament's plenary: final compliancy
draft decisior . with the
legislative v subsidiarity

' Aland  Parliament  (Aland$ principle
Cooperation Lagting) assesses whether or nud
might be an EU draft legislative proposals
envisaged in falls within its competen
the future ;" ‘

v .
Aland Governmet
(Alands Landskapsregering)

Filtering procedures

In Finland, there is no filtering for EU draft lstative acts at the national level,
as all proposals covered by the EWS are sent tdldred Parliament. It is up to
the latter to make the initial assessment of whetlienot an EU proposal is
within the competence of the region; yet in thetelatcase, the national
parliament may subsequently agree or disagreethatlassessment.
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Moreover, so far, no filtering procedure existsvatl be established at the
regional level to decide on the relevance of the dtbift legislative acts for
Aland.

Human resources and capacity building

The Eduskunta's Grand Committee's secretariat stsnsf two lawyer® and
four clerical staff. Each of the 15 sector comnaistdhas one to three lawyers
working in their respective secretariats (at least of them being qualified in
European law). After 15 years’ experience of sarsing European proposals
(including compliancy with the subsidiarity printp, the Finnish Parliament
has developed real expertise. As in its view, tNéSEdoes not add any new
substantive issues, so no particular training vessiad.

To become prepared for the new EWS provisions, stadf in the Aland
Parliament, together with the staff of the Finnisdrliament, have organised a
procedure for receiving the EU draft proposals. tAits point no other
preparations have been made.

Concerning expertise present at the regional lette, Aland Parliament
specifies that the staff members dealing with thestjons of subsidiarity are
lawyers; while pointing out that depending on whiphocedure is being
implemented, the procedure can turn out to be ayhearden. The Aland
Parliament stressed that its staff is very smalingared to the national
parliaments and there is no political wish to hesdra personnel for the new
EWS tasks. Thus the lack of human resources will lgoblem if there is a
political willingness to deal specifically with ak numerous incoming EU draft
proposals.

To the question of whether the regional parliametasnmittees dealing with
European affairs should play a more important rotes Aland Parliament
answered positively, as at present their viewshenBU proposed legislation do
not make any difference.

> 0One specialised in EU law and the other in contsbhal law.
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Cooperation with other national/regional parliaments

According to the Finnish Parliament, informing oa@l parliaments in other
Member States in addition to publication on the XRPEebsite will be decided
ad hog as well as any coordinated work. It is interegtm recall here one of the
ad hoccommittee’s statements on that specific issuee“Grand Committee
will need to deal with subsidiarity objections eds by other national
parliaments. The Grand Committee may also ask aothgonal parliaments to
support its objections. The committee does not idenshat these situations
require any special regulation; the Grand Committ® act in accordance with
its own lights and whatever practice evolvés”

The Aland Parliament has not established informétimordination mechanisms
with regional parliaments in other Member Statethwithe EWS framework,
but stresses that it is possible that such mecimangill be established later on
if it becomes apparent that there is a need for ¥e¢ the Aland Parliament
specifies that it cooperates with CALRE and REGLHG.president attends
CALRE meetings and the Aland government attends [FE&meetings.

Visibility/access to the results of the subsidiant analysis

The Finnish Parliament considers its subsidiarityuny procedures to be
sufficiently transparent and accessible to the ipublso concerning the access
to the results of subsidiarity analysis. It alsmgiders that these results will
have sufficient visibilityvis-a-visthe EU institutions and other Member States
national parliaments, as far as institutional pdares go. It pointed out that on
the basis of experience so far, one may query hosatgthe visibility of
parliaments that have provided input to the EWS Ieen, as such visibility
might possibly reflect the importance of the issue.

According to the Aland Parliament, it is too eatty have an opinion on
transparency and accessibility to the results af #dubsidiarity analysis
conducted at the regional level as the detailshef grocess have yet to be
decided. Meanwhile, information about the opinidntiee Aland Parliament

54 See abovementioned 2005 report p. 36.
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regarding subsidiarity will be published on the X¥Pkebsite as it will be
included as such in the national parliament's riepor

Presently, the Aland Parliament does not know howet information about
other regional parliaments' procedures and dedsits no visibility vis-a-vis
the latter is ensured.

Cooperation between the Finnish Parliament and thdland Parliament
Transmission of EU draft legislative acts

In Finland, the EU draft legislative acts are foreed electronically to the
Aland regional parliament's designated e-mailbothatsame time as they are
distributed within the national parliament. In gealethey are transferred to the
Aland regional parliament every working day, withiours of being received by
the national parliament. The Aland parliament aonéid that the Finnish
Parliament forwards the documents within a shoretidelay, sometimes the
same day, sometimes a few days after their reaeptis Aland is a unilingual
Swedish-speaking autonomy in Finland, the Alandi&aent will receive the
EU legislative drafts when there is a Swedish wersivailable.

Time limit for expressing the regional opinion

The Grand Committee of the national parliament feagiested that any input
from the Aland Parliament be received within sixek® allowing two weeks
for processing. However, the time limit may be egied on arad hocbasis.
This six-week time limit is considered by the AlaRdrliaments being too short
but appropriate with regard to the eight-week liredt in the EU Treaty
Protocols n°1 and 2.

Taking the regional opinion into account

When the Aland Parliament sends its reasoned opioithe Eduskunta's Grand
Committee, the latter is obligédto consider it but is not bound by its

%5 If a committee within the Eduskunta sees a subsit}i problem, the Grand Committee has discretidrether to
examine it or not. But examination is compulsoryheé initiative comes from Aland.
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conclusions. Thus the procedure described aboadiag subsidiarity scrutiny
will be launched. The report drafted by the Grarmaim@ittee, to be examined
by the chamber sitting in plenary, will include batim the Aland parliament’s
observations. If the plenary decides not to adofgasoned opinion, the Grand
Committee's report will in any case be forwardedthte EU institutions for
information.

Moreover, if the Finnish Parliament is aware of REGLEG and CALRE
positions when performing the subsidiarity analysiey might be added to the
evidence.

Differing points of view at national and regional evels

The decision on issuing a reasoned opinion is téketihe national parliament.
However, the Finnish Parliament has undertaken uneasto ensure that the
views of Aland Parliament are communicated to thé ifstitutions. Indeed,
given the fact that the Aland Parliament has arolabs right of initiative in
subsidiarity matters, when competent, its opiniarggiments will be included
verbatim in the Finnish Parliament's final reasoopithion — or forwarded to the
EU institutions with the national parliament’s pedcral documentation, if the
latter ultimately decides not to issue a reasorpaaian.

Follow up/feedback from the national Parliament

In principle, it is assumed that the Aland Parliaikeeps itself informed of
what the national parliament decides to the exteat the Alanders consider
necessary; everything is accessible online. Orsiite, the Aland Parliament
specifies that this has yet to be decided.

Does closer cooperation need to be developed?

The Aland Parliament points out that it decidespehdently on all matters that
fall within its competence. The Aland Parliamenineal to be able to use one of
the two votes that Finland has if the proposedslaton falls within its regional
competence, but this was not granted. Consequeatiyording to the Aland
Parliament, the subsidiarity scrutiny procedure=inland does not guarantee
that the national parliament will consider its apmwhen voting.
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Synoptic table: the enforcement of the Early Wagrystem in Finland

National level Regional level

Procedures followed by

the national parliament twedregional parliaments

Subsidiarity
procedures

scrutiny

Even if a specifi
procedure has been
up within the EW
framework, the latter
might not be used often ©
due to the effectiv procedure
Finnish system 0
parliamentary scrutiny i
EU matters already |
place.

et

subsidiarity

established

5 3

Filtering procedures

No filtering No filtering

Human
capacity building

resources andor existing EU scrutiny

Very small staff, lack o
2Ruman resources will b
ya problem if numerou
procedures. Can easilfU draft legislative act

Adequate staff resourcs e

[

assume EWS tasks. are received and to be
scrutinised.
Cooperation with other
national/regional Ad hoc No
parliaments
i Too early to have a
N Sufficiently transparent . .
Visibility/access to the . gosmon on that. Any
... .Jand accessible to th _
results of the subsidiarity . input to the national
. public and the EU _ .

analysis e parliament  will be

institutions.

mirrored on IPEX.

Cooperation between th

e national parliament andag®nal parliaments

Transmission of EU draft

legislative acts

Yes, they are forwarded

Yes, they are forwarded

. electronically shortly
electronically after .
. after reception at the
reception. .
national level.
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Time limit for expressing
regional opinion

’Six weeks extendable

Six-week time limit
considered as being she
but appropriate  witl
regard to the eight-wee
time limit of the EWS.

DIt

—

Kk

Taking the regiona
opinion into account

Grand Committee in th
Finnish Parliament, th
[latter will consider it bu
Is not bound by it. Eithe
way, the Finnish
Parliament will pass o
the Aland Parliament’
opinion to the EU
institutions.

When the Aland
Parliament sends its
observations to  theAccording to the Aland

E’arliament, the
ubsidiarity scrutiny
[ procedure in  Finland

at
it

rdoes not guarantee th
the national parliamer
nwill consider its opinior
swhen voting.

Differing points of view
at national and region:
levels

The decision on issuing
reasoned opinion is take
by the nationa
parliament. However, th
Pational parliament ha
taken measures to enst

)

When a subsidiarit
issue falls within the
competence of the Alan
&arliament, its
2lopinions/arguments  wi
be included verbatim i
ghe Finnish Parliament
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i@ forwarded to the EL

<

A3 74
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Aland Parliament arenational parliament’s
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institutions. documentation, if the
latter ultimately decides
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opinion.
Follow-up/feedback No, the Aland __ .
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parliament itself informed of what
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the national parliament
decides.

Concern raised by the
|Aland  Parliament  that
"the subsidiarity scrutin
procedure in Finlan
does not guarantee that
the national parliament
will consider its opinior
when voting.

Cooperation with  the
)h&land Parliament i
always welcome, by
subsidiarity analysis i
unlikely to be frequent.

<

Does closer cooperatic
need to be developed?

N _—_ VY7

2.3.2. Portugal

General background

The national parliament of Portugahdsembleia da RepuUblicés unicameral
and composed of 230 members, elected by univenrsaitdsecret suffrage for a
four-year mandate. Administratively, Portugal isdmaup of three territorial
areas: the mainland and the two autonomous regieg&es autonomaof the
Archipelagos of the Azores and Madeira. The mauphla divided into 18
districts (listritos), each headed by a governor appointed by the Mmnisf
Internal Administration. The Archipelagos of theokes and Madeira have a
constitutionally mandated autonomous status.

The Portuguese Constitution and the Law 43/20085%RAugust 2006, which
regulates the work of the European Affairs Comrait{&AC), provides the
Portuguese Parliament with the necessary legas basiomply with the Lisbon
Treaty when scrutinising compliance with the pnobeiof subsidiarity: “when
the formal written opinion refers to a matter tfas within the responsibility of
the legislative assemblies of the autonomous ragithe said assemblies shall
be consulted in good time” (Article 3, paragraph8¢vertheless, according to
the responses to our questionnirehis law could be amended in the near

%8 As of the date of concluding this report (20 Deb@m2010) the research team based its work onda$gonses
coming from the national level, since the regiofi®\pores and Madeira did not send a reply to thesgwnnaire.
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future in order to incorporate some of the mechasisitroduced by the Treaty
of Lisbon.

In fact, in January 2010 a specific procedure foutiny of European initiatives
was provided by the EAC establishing four differgqtes of scrutiny at national
level (described below), but not including any spe@rocedure for transfer of
initiatives towards the regional level.

Procedures followed at the national/regional levels
Subsidiarity scrutiny procedures

On 20 January 2010, the EAC revised its parlianmgrgarutiny procedures of
European initiatives to adapt them to the new slidnsty check provisions of
the Lisbon Treaty. It established four types ofusoy: enhanced scrutiny;
normal scrutiny; urgent scrutiny and other scrupngcedures.

The enhanced scrutiny is initiated with the Ledigaand Work Programme of
the European Commission, when the parliamentarynutiees will give notice
of whether they intend to submit any legislativtiative or matter to enhanced
scrutiny. If it chooses to do so, the EAC will tgbart in an enhanced scrutiny
process for a maximum of six initiatives a yealested by the EAC, from those
suggested by the parliamentary committees. Toehds the EAC, working in
cooperation with the parliamentary committee in sgioa, will draw up a
broader work programme which includes analysishaf draft, a request for
clarification from the government, obtaining infation from EU institutions,
exchange of information with other national parlents, hearings (with the
Commissioner proposing the draft, the PresidencthefCouncil and the MEP
acting as rapporteur), public hearings, gatherireyvs from stakeholders and
producing studies. The work plan should take irdcoant the need to comply
with the eight-week time limit for pronouncement eompliance with the
principle of subsidiarity.

Under the normal scrutiny, the EAC receives diedidlative proposals from the
Commission, which distributes it on a daily basisite competent parliamentary
committees for their information or opinion. Whegeit is decided to draw up a
report on a legislative initiative, the relevantl@amentary committee should
inform the EAC and draw up its report within sixeks from the date on which
the Portuguese version of the initiative is avddallhe report may deal with
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guestions of substance, subsidiarity and propaatityn The conclusions should
state separately each of those issues. The reptremn forwarded to the EAC,
which has two weeks to draw up its own written agninor reasoned opinion.
Whenever the relevant parliamentary committeesdgeaot to draw up a report,
the EAC may decide to produce a written opiniorhaiit such a report.

Urgent scrutiny occurs whenever the EAC learnso(thh IPEX, reports from
the representative in Brussels, etc.) that a gigmslative initiative of the
European Commission is causing other national gradints to have doubts on
the compliance of an EU initiative with the prineipof subsidiarity; it may
instigate a procedure of urgent scrutiny. In sudses, the EAC will be
responsible for drawing up the opinion and, if ées fit, requiring that the
competent parliamentary committee speaks on thiatine.

Finally, with regard to the other scrutiny procesiyrit may occur that the
relevant parliamentary committee or the EAC decitdesinalyse an initiative
(non-legislative or sent by an institution othearththe European Commission)
because of its relevance, in which cases the EAS tsme limits for this
purpose.

These procedures - according to the responses tguastionnaire - have been
established without consultation of the regionaeasblies, and they do not
reflect any new obligation or compromise for tramghg the European

initiatives to the regional chambers (except far #bovementioned obligation
according to Art. 3 — 3 Law 43/2006). Regional ggration could also be

envisaged during the public hearings organisedyeyear by the EAC in order

to discuss the priorities that should be chosemh®enhanced scrutiny.

Nevertheless, according to the responses to owtiqueaire, in the near future,
the establishment of a formal procedure with thai@pation of the regional
parliaments could be envisaged.

The EAC plays a pivotal role in the organisationtlod scrutiny process. It is
active at the beginning of the process, settimg imhotion, and at the final stage,
approving the final opinions. The other committ@ésy a central role in the
middle of the process, namely providing sectorahmooing and it is up to them
to define their own methodology for managing thepmsals that fall within

their remit. The EAC will only play a role at thistage if the specialist
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committee with responsibility for the matter in gtien decides not to take
action or when a proposal is considered to be deduat the EAC List of

Priorities for political assessment. The two rapganrs (one from the specialist
committee and the other from the EAC) can work tioge from the outset.

Ultimately, the opinion of the plenary or, in casfeurgency, the opinion of the
EAC prevails.

The Portuguese Parliament receives information frdine Portuguese
Government, as well as from the Council and theogean Parliament, through
specific e-mail boxes. Along with these instrumenthe Permanent
Representative of the Portuguese Parliament in sBisismakes the bridge
between the EAC in Portugal and the EU institutiamsorder to update all
relevant information.

The assembly may send the Presidents of the Eurdpadiament, the Council
or the European Commission a duly substantiataddbwritten opinion on the
reasons why a draft legislative or regulatory teyxtthe Commission fails to
comply with the principle of subsidiarity. Even ihe monitoring process
involves both the Plenary and the several comnsiftdee EAC is the standing
parliamentary committee specialised in Europeaairatf

The subsidiarity scrutiny procedures in the Porésgu Parliament can be
summarised as follows:

According to Law 43/2006 of 25 August and to thevmrocedure approved by
the European Affairs Committee on January 2010 ptloeedure of scrutiny at
national level can be distinguished in four differéypes of control: enhanced
scrutiny, normal scrutiny, urgent scrutiny and otherutiny procedures.

The EAC pre-selects the relevant information foe tpurposes of the
parliament’'s monitoring of the EU construction pgss from the Portuguese
Government, from the European institutions and fiBEX. A weekly list of all
the EU draft legislative proposals is providedre specialist committees so that
they can start up any scrutiny process that maydmessary by preparing a
report. The initiatives considered to be a priodte selected as categorised in
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the described system. In this way the EAC can cautyits scrutiny process,
without depending on the activities of the spestaibmmittees.

If the specialist committee decides to preparepanethe EAC also nominates
rapporteurs who will wait for the report from thenemittee responsible for the
subject in question. On the basis of the reporbrmnél written opinion is
prepared. This opinion will be used to formalise ttlosure of the scrutiny
process.

If the scrutiny process results in a decision suésa formal written opinion on

compliance with the principle of subsidiarity, tH8AC can submit a draft

resolution to the plenary; this, after being voted is sent by the president of
the Assembleia da Republica to the PresidentseoEtth Parliament, the Council
or the EU Commission. The parliamentary practice hhove all favoured

political debate on the major European questiorts @dume preparation of the
Portuguese Parliament for the new Lisbon Treatyiprans on subsidiarity.

So far, and since the entry into force of the TyedtLisbon, there has been no
regional input into the parliamentary subsidiaatyalysis in the framework of

the EWS. Nevertheless, both the Portuguese regiegialative assemblies were
consulted during the negotiations on the Constiti#i Treaty and since the
"Barroso initiative" (2006) the Portuguese Parliaieas asked for the opinion
of those assemblies on specific subjects (and whenMP rapporteur was

elected from one of the two autonomous regionsheetended to consult those
assemblies).
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Subsidiarity scrutiny procedures step by step inugal:

Europear
Commission/
EU institutions

Formal written
opinion

EAC

Republica Senate

IPEX
A A
Informati Formal
on on EU written
draft opinion
\4
National Parliamen
Assembleia da GOVERNMENT

Opinion in 5-6
week

There is no formal mechanism
transmission to the regional level
and so far no regional input has
been receive

When it is ruled (projected law),
the time limit will be 5 or 6 weeks
and in cases of discrepancies, the
national position will preve

Filtering procedures
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To filter EU legislative acts in order to decideetirer it is appropriate to submit
them to the regional parliaments, the Constitunbrthe Portuguese Republic
and the Rules of Procedure of the Portuguese Rehibestablish that whenever
a subject is of interest to the two autonomousoreg(Azores and Madeira) and
falls under its exclusive competence, the opinidrnthe regional legislative
assemblies should be sought. Moreover, regardingiplance with the
subsidiarity principle, Law 43/2006 states that ‘&Mthe formal written opinion
refers to a matter that falls within the respongibiof the Legislative
Assemblies of the autonomous regions, the saidvddies shall be consulted in




good time.®” In the near future, a formal procedure with theipigation of the
regional parliaments may be established; howeviee, turrent one was
established without any consultation.

Human resources and capacity building

The biggest challenges to be considered are maiolisical willingness and,
secondly, time constraints.

Cooperation with other national/regional parliaments

Normally cooperation with other national parliangerst managed through IPEX
and the permanent representation in Brussels. lystlaé information is
published on IPEX, but in special cases — for msta when national
parliaments in other Member States have askech&Pbrtuguese opinion on a
specific matter — the EAC also informs specificioral parliaments on concrete
aspects of the opinion and/or provides further nmition. The Portuguese
Parliament mainly uses the national parliament’'snfa@ent Representatives’
network in Brussels to exchange information in ¢lagly stages of the scrutiny
procedure, especially when doubts on the compliaican EU initiative with
the principle of subsidiarity have been raised byne national parliaments.
However, to exchange information about final wntia reasoned opinions, it
also works with the IPEX correspondents’ netwonfotiyh e-mail contact. As
far as the political level is concerned, the Paresge MPs participate in the
inter-parliamentary meetings (either organisedh®y ppresidency or by the EP,
such as the Speaker's Conference, COSAC, etcriler to exchange views on
common concerns and to coordinate, if and whenilpesa common approach
to a specific matter.

Visibility/access to the results of the subsidiant analysis
Presently, the opinions produced by the PortugBeskament are published in

the Assembleia da Republica's official journal andthe IPEX website, with a
short summary in English. Moreover, the Portugueadiament intends to set

57 Article 3, paragraph 3.
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up later this year an online intranet databaset®mactivities related to the
scrutiny of European initiatives. Thus, againsts thackground, the national
Parliament considers these actions to be quitesfaatory in terms of
transparency and accessibility to the public.

Cooperation between the national parliament and theegional parliaments
Transmission of EU draft legislative acts

With the exception of cases when regional competeace involved, there is no
specific mechanism for transmitting EU legislatiaets to the regional
parliaments. When their interests are at stakeath® should be sent to regional
parliaments in less than a week. It is also impadrt® consider that the
European Affairs Committee can also organise pulblearings with the
legislative assemblies of the autonomous regionthefAzores and Madeira,
depending on the matter in question.

Time limit for expressing regional opinion(s)

Whenever that occurs, the time limit will be sebatween five and six weeks,
under the normal scrutiny procedure.

Taking the regional opinion(s) into account

There is not yet a specific mechanism at the nalilmvel to coordinate regional
parliaments’ work when their interests are at stakeEU legislative acts.
However, according to the opinion of the natiorallipment, it is possible with
the current tools to establish such coordinatioewever necessary.

In its responses, the Portuguese Parliament afrated is prepared to take into
account the perspective/concerns expressed byethenal parliaments in their
subsidiarity analysis. When receiving the opinicont the regional parliament,
it should be analysed by the EAC's rapporteur aliig the report from the
relevant committee. Then a single written/reasooithion will be produced,
which should take into account the two documertte (ine from the regional
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parliament and the one from the relevant committie&) will be attached to the
EAC final opinion.

It is not common for the Portuguese Parliament dosaer the positions of
REGLEG and/or CALRE, but in some cases, when tlgestiis linked to its
competences (Article 164 and 165 of the Portug@msestitutiori® refer to the
exclusive and partially exclusive responsibilittedegislate), they can be taken
into account as was the case for the EC commuaitain "The outermost
regions: an asset for Europ®”.

Differing points of view at national and regional evels

In such cases (there is no experience of this piissiso far) according to the
answers to the questionnaire, the different pomitsview at national and
regional level should be referred to and mentioimetthe final position, but the
final position should be that of the national parient.

Follow-up/feedback from the national parliament

Whenever the regional parliaments are involved iscaitiny procedure, the
EAC will inform them about its final opinion regangd the compliance of an EU
legislative proposal with the subsidiarity prinapl

Does closer cooperation need to be developed?

In order to enrich the EWS and not to obstructregional parliaments with
legislative powers and their respective nationaligrment need to envisage
closer cooperation in conducting a subsidiaritylyss on matters following on
from the powers and/or the political interestshafse regions.

%8 Constitution of the Portuguese Republic Severgbigton 2005
%9 COM/2008/0642.
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Synoptic table: the enforcement of the Early Wagrfystem in Portugal

National level

Regional level

Procedures followed by the national parliament twedregional parliaments
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Subsidiarity
procedures

scrutiny

Law 43/2006: legal basis wit
which to put into practice th
Lisbon Treaty.

This law may be amended
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mechanisms introduced by t
Lisbon Treaty.
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Human resources ar
capacity building

The biggest challenges 3
\gholitical  willingness and  timg
constraints

13%

Cooperation with other

national/regional
parliaments

IPEX, Permanent representati
in Brussels, inter-parliamenta
meetings such as COSA
COFACC, JPM, JCM, Speaker
Conference.

The EAC also informs specif
national  parliaments  abo
concrete aspects of the opini
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information.  Participation ir
inter-parliamentary meetings
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Visibility/access to the
results of the
subsidiarity analysis

:Official Journal and published
IPEX. Intranet database

Cooperation between the national parliament andeg®nal parliaments

Transmission of EU

draft legislative acts

J . .
No mechanism envisaged so fa

ir.
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expressing regionaffuture (has not yet happened) it
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Follow-up/feedback The EAC should inform regional
from  the national parliaments about the final
parliament opinion

Does closer cooperatioryes, it is needed to enrich the
need to be developed? EWS and not to obstruct it

2.3.3. The United Kingdom

General background

The national parliament in the United Kingdom isnpmsed of the Sovereign,
the House of Commons (the lower house) and the ¢lotid.ords (the upper
house). The House of Commons consists of 650 mesrddected through the
first-past-the-post voting system by electoral rditg (constituencies). They
have a mandate of five years maximum after thequlieg election. The House
of Lords consists of 744 members but the numbemembers is not fixed.
Contrary to the Commons, the Lords are not elelotethe population. Most are
appointed by the Queen (Life Peers) or by virtueth@dir ecclesiastical role
(Archbishops and Bishops). Following the 1999 mefwf the House of Lords
putting an end to the right of hereditary Peersit@and vote in the House, the
remaining traditional hereditary Peers were eleatarnally (Elected hereditary
Peers)* The House of Commons was originally far less péuethan the
House of Lords, but today its legislative powersesd those of the Lords.

The United Kingdom also counts three devolved lagises: the Scottish
Parliament, the National Assembly for Wales and therthern Ireland
Assembly. They all have legislative competencenacelaws but the extent of
such competence differs from one legislature tdtaaro

Parliaments/assemblies at both national and repi@vels have started to
prepare the practical implementation of the EWSviften and adaptation of
their rules of procedures, as well as potential etgument of

80 See:http://www.parliament.uk/about/mps-and-lords/abtards/lords-types/
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coordination/cooperation among the devolved legisés themselves and
between the latter and the UK Parliament areustifler discussion.

Procedures followed at the national and regional ieels
Subsidiarity scrutiny procedures

The House of Lords and the House of Commons ofUtkenational parliament
have established parallel procedures for the siavgidcheck with regard to the
implementation of the EWS and work independently.

The House of Commons (HoC)

In January 2009, the European Scrutiny Committdaighed a First Special
Report on Subsidiarity, National Parliaments and the Lisboredty” and
concluded that “Where we have concerns, we prgsaitdw them to the
attention of the Government and, where it sharesassessment, Ministers take
up the concerns with the Commission and other MerSbetes. Again, we see
no reason to expect that this will change”. It aldded “We expect the
Commission to listen to the views of national @arlents even if the number of
opinions does not reach the levels set for theoyelind orange card§" With
the adoption of this First Special Report, the Hi€b endorsédthe proposals
of the Select Committee on Modernisation of the Pfa the proposals for the
practical implementation of the EWS made in its 8/a2005 report specifying
thaf*

“We recommend that the European Scrutiny Commitg®uld have
responsibility for identifying those proposals whigotentially breach the
principle of subsidiarity. The system should woskfallows:

51 First special report,ee @ragraph 37.

2 First special report, see paragraph 45: “We seeeason to diverge from the recommendations of the
Modernisation Committee as forming the basis fonsideration of how the House should give effectht®
provisions on subsidiarity, should they ever be lenpented”.

63 The Select Committee on Modernisation of the Hoofs€Eommons is appointed by the House of Commons to
consider how the practices and procedures of theselshould be modernised.

64 Select Committee on Modernisation of the Hous€ofimons on Scrutiny of European Business, SecompbiRe
of Session 2004-05, Volume |, HC 465-I, published2@ March 2005, paragraph 119.
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a) The Committee decides that a proposal doesamply with the principle of

subsidiarity and sets out the reasons for thissttatin a Report.

b) The Chairman, or another member of the Commatdmg on behalf of the
Committee, puts a Motion on the Future Businessi@e€ to the effect ‘That,

in the opinion of this House, [the proposal] does comply with the principle

of subsidiarity for the reasons set out in the dffiReport of the European
Scrutiny Committee’.

c) Not less than five and not more than eightrgttdays after notice of the
Motion has been given, the Government puts the datn the Order Paper.

d) The Questions on the Motion and any Amendmeittwdich is selected are
put forthwith in the House.

e) If the Motion is agreed to, the Speaker forwatdstext of the Resolution,
together with a copy of the European Scrutiny Cott@mis Report, to the
relevant EU institution”.

The European Scrutiny Committee “considers howévat, if a debate is not to
take place, the chairman or designated member ®f Bliropean Scrutiny
Committee should outline the reason for the opimmoa short speech to which a
minister may reply on behalf of the government® . The
European Scrutiny Committee also underlined thdte“thanges to definitions
contained in the Lisbon Treaty necessitate theafedg of the Committee's
Standing Order and the House's scrutiny resenautesn. [It] will pursue with
the Government the need for the redraft to makedkes clearer, simpler and
tougher®. Thus, following these considerations, the HoC wiid establish a
specific procedure to implement the EWS provisidhgontinues to conduct
subsidiarity analysis through its existing scrutipyocedure for European
business, as it did for the COSAC subsidiarity &sedt is the European
Scrutiny Committee, appointed under Standing Ondé43, which is in charge
of examining any type of European Union documenéhéd legislative acts are
not the only type of acts concerned by the subsigieheck.

% First special report, see paragraph 45 in fine.

% European Scrutiny Committee - Sixth Report The ok the Committee in 2008-09 :
http://www.publications.parliament.uk/pa/cm20091figelect/cmeuleq/267/26703.htm#ngte@e especially
paragraph 47.
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The House of Lords (Hol)

In March 2003, the HoL European Union Committeelishled a repoff on the
proposed protocols on national parliaments and idiabbsy prepared by
working groups in the Convention on the Future ofdpe. The report explained
the concept of subsidiarity and examined the fude mational parliaments could
play in monitoring its application. In April 2008ie EU Committee published a
report on ‘Strengthening national parliamentaryusnoy of the EU — The
Constitution’s subsidiarity early warning mechanisfocusing on how the
EWS could work in practice in the H8EThe UK Government gave a written
response to the report in July 2085.

Following its reflection on how to adapt its prooess to the Lisbon Treaty
provisions and especially the EWS, the HoL decitedadapt the existing
parliamentary sifting and scrutiny procedures —ypg generally to all types of
EU documentS. Those procedures will continue to apply unless antil a
subsidiarity concern is raised. Within the HoL, tkabsidiarity check is
conducted by the European Union Committee or onts gub-committees (e.g.
the Sub-Committee on Law and Institutions). Fitee Chairman of the EU
Committee sifts through the Government Explanatdgmoranda (EMs) and
associated documents. The purpose of this sifsrig determine whether each
document should be cleared or considered furtheori®y of the committee’s
sub-committees. These usually meet weekly wherHigse is in session and
consider the merits of proposals in dethiThat sub-committee then scrutinises
the proposed EU legislation. This scrutiny includasassessment of whether the
principle of subsidiarity (and proportionality) momplied with. Within this
context, a subsidiarity concern may be raised mmoua ways:

57 House of Lords, Select Committee on the Europeaiok] Session 2002-02, £¥eport, “The future of Europe:
National parliaments and subsidiarity - The progbpeotocols”,
http://www.publications.parliament.uk/pa/ld2002@&élect/[deucom/70/70.pdf

%8 http://www.publications.parliament.uk/pa/ld2004afélect/Ideucom/101/101 . pdf

% That response was published as an annex to axfalfpreport on subsidiarity that the Committee psiéd in
November 2005:

http://www.publications.parliament.uk/pa/ld2005@&iélect/[deucom/66/66.pdf

® See the following document: “Howill the Lords EU Committee operate these new p@®eér
http://www.parliament.uk/documents/lords-committeesselect/subsidiarity/use-new-powers.pdf

n Parliamentary Scrutiny of European Union Documefisidance for Departments, 20 April 2009:
http://europeanmemorandum.cabinetoffice.gov.uldfpp@rliamentary-scrutiny-departments.pdf
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- in advance, through examination of the Commissiémnual Policy Strategy,
Annual Legislative and Work Programme, etc.;

- during the sifting;

- in the course of the scrutiny;

- by alert from a devolved body, another nationatlipment or some other
external quarter.

If such a subsidiarity concern is raised, then:

- the document could be fast-tracked through thimgiprocedure, if necessary
in advance of the Explanatory Memorandum;

- the Government could be asked for a prompt Exgitaly Memorandum on the
proposal at stake, including comments on compliawdgd the subsidiarity
principle, or part-Explanatory Memorandum;

- appropriate members and staff could be stooa lagct in recess if necessary.

The subsidiarity scrutiny procedures in the UK Ranent can be summarised as
follows:

The Government submits an Explanatory Memorandunubsfdiarity
assessment) within 10 working days of deposit ef BU legislative acts/ as
early as possible.

House of Commons

The European Scrutiny Committee decides whethepposal does not comply
with the principle of subsidiarity and sets out tkasons for this decision in a
report. The chairman, or another member of the citteenacting on behalf of
the committee, puts a motion to the effect thatthi& opinion of this House, [the
proposal] does not comply with the principle of sidiarity for the reasons set
out in the [First] Report of the European Scrui@gmmittee”.

Not less than five and not more than eight sittiags after notice of the motion
has been given, the government puts the motioh@®tder Paper.

119



The questions on the motion and any amendmentwhidh is selected are put
to the House. If the motion is agreed to, the sped&trwards the text of the
resolution, together with a copy of the Europearutdity Committee’s Report,
to the relevant EU institution.

If no debate takes place, the chairman or designaember of the European
Scrutiny Committee should outline the reason fer dpinion in a short speech
to which a minister may reply on behalf of the gowveent

House of Lords

The Legal Adviser establishes as each documentearmvhether or not the
procedures apply, and will indicate this as itnsgented for sifting.

A committee/sub-committee which finds a breachufsdiarity will present a
draft report, incorporating a “reasoned opiniontick a report will be confined
to the issue of subsidiarity. It will indicate whet or not the document is
retained under scrutiny in respect of other issiiesill have a distinctive title
and a succinct and formulaic opening, easily reisadpie to the EU institutions,
followed by explanatory text. It is likely to beaier than usual, and based on
less evidence — possibly just the Commission’s dhd Government's
explanatory memorandum. It will be neither “for dé&dd' nor “for information”.
Depending on the procedures adopted by the Housh,reports might have to
be agreed and published in haste. Thus the proeedascribed in the
Companion to the Standing Orders 10.51. might havee used: “The chairman
of the committee is authorised in urgent casesrésgmt the report of a sub-
committee to the House on behalf of the committee”.

Scrutiny reserve (for both chambers)

The committee/sub-committee in charge of the sudnsig scrutiny will
maintain the scrutiny reserve until a governmerspoase is received. The
committee/sub-committee may in any case wish totasn the reserve pending
further scrutiny on other grounds. Until the parientary scrutiny is complete,
ministers cannot — unless there are exceptionalictistances — adopt a formal
position on European legislation in the Council.
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The HoC has indicated that it will establish a giecommunication procedure
with the EU institutions in the framework of the BNThe HoL stated that the
EU institutions have indicated to them their wishréceive the EWS ‘reasoned
opinions’ via designated e-mail boxes.

Cooperation between chambers

Both the HoC and the HoL pointed out that they witirk independently. We
can therefore question what happened to the propgsine Select Committee
on Modernisation of the HoC to set up a new Joiran@ Committee: “We
recommend that a Joint Committee of the two Hobgesstablished to consider
matters related to the European Union, along timesliproposed by the
government in its memorandum” to be called the li®aentary European
Committee™. In its report “Scrutiny of Subsidiarity: Followpureport”, the
HoL stated that “We disagree with the suggestiat the two Houses must
coordinate their response in individual cases. Eawmmber has its own EU
scrutiny committee and each chamber has the pawsulmit or not submit a
reasoned opinion as it sees fit. However, we resegthat although each
chamber has its own vote it will be desirable foe House to work with the
Commons on subsidiarity issues and, where posdibiethe two Houses to
support each other when submitting reasoned omnitm spite of this, it is
important to note that if the two Houses do reaciffarent view on whether a
yellow card should be raised in a particular cadmar tvotes would not cancel
each other out — it will just be that the threshislchot one step closer to being
reached™. Moreover, it stated in the abovementioned reptoat “Improved
communications between the HoC and the HoL wou$d dielp ensure the
views of regional assemblies are presented in @yiand effective manner. The
LGA notes “closer coordination between the Command the Lords would
help local government to make representations argive advice to parliament
in a more targeted and effective wdy:"”

"2 House of Commons, 2nd Report, Session 2004-05(2004-05) 465 - Paragraphs 61(4) & 62.
3 Fifteenth report House of Lords EU Committee, $@32005-2006, paragraphs 107 & 108.
4 Fifteenth report House of Lords EU Committee, $@$2005 -2006, paragraph 203.
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The three devolved legislatures

The Scottish Parliament and the National AssemtiyWwY¥ales both underlined
that there has been an ongoing dialogue on subgydesues between the chairs
and officials of the UK's European Committees ottee last three years,
including a regular exchange of information. ThertNern Ireland Assembly
added that the staff has also been in discussicoutalbow devolved
parliament/assemblies can best be alerted aboudidsaitity issues by the
national parliament.

The approaches of the three devolved legislatuiédiffer in some respects
and internal procedures are still ‘under developgméut they liaise closely on
subsidiarity monitoring.

There are no data available regarding former orecarsubsidiarity analysis
performed by any of the regional parliaments witthie@ EWS, as no subsidiarity
concerns have yet been raised, although the Stdadiaments' European and
External Relations Committee has provided respottsédse UK Parliament for
COSAC pilot subsidiarity checks. Since the EWS carte force there have not
yet been any reasoned opinions from the UK (Scodil&ales). Nevertheless,
the Northern Ireland Assembly pointed out thate¢heas one subsidiarity alert
from the HoL European Committee in October 2010is Maias passed to the
appropriate statutory committee, the Northern tréldssembly Legal Services
and to the Northern Ireland Assembly's Research labdary Service but
ultimately no action was taken.

The three devolved legislatures of Scotland, Waled Northern Ireland are
preparing to adapt their respective rules of praoedo the new Lisbon Treaty
provisions on the EWS.

Concerning the Scottish Parliament, the Europeath Brternal Relations
Committee has recommended changes to the procefdurssutiny of draft EU
legislative proposals by the Scottish Parliamemi¢luding scrutiny for
subsidiarity. These recommendations require endwsee by parliament.
Debate took place in the parliament on 10 Decemblee. parliament agreed to
adopt a parliament-wide EU strategy and to pilptr@cess for scrutinising EU
legislative proposals; this also involved agreentersieek a ‘formal’ mechanism
with the HoC/HoL for taking the views of the ScsitiParliament into account
in relation to subsidiarity, rather than rely sgleh the intentions as stated in the
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recent exchange of letters. Moreover, those chaagelkely to require changes
to the Standing Orders (rules of procedure) of paeliament, as well as
consideration of whether the European and ExteRellations Committee
should be recognised as having "plenary-type pdwéet would enable it to
submit formal views to the UK Parliament under #¢/S on behalf of the
Scottish Parliament in specific circumstances (@lgen parliament is in recess).
Moreover, the EU committees of the Lords and Consnbave agreed to
receive and translate the subsidiarity concernbetcottish Parliament.
Regarding the National Assembly for Wales, the Raam and External Affairs
Committee currently has the main oversight functionscrutiny of draft EU
legislative proposals by the National Assembly\Wales. It has no formal role
in relation to other Assembly Committees, but mésoaefer EU matters of
significance to Wales to other committees for coesation. The chair of the
European and External Affairs Committee has writtethe Presiding Officer of
the National Assembly for Wales with a requestdonsideration of changes to
the Standing Orders (rules of procedure) of theeAdsy that will come into
effect under the new Assembly formed after thetelas in May 2011. This
requests consideration of whether the EuropearEateinal Affairs Committee
should be recognised as having "plenary-type pdwerenable it to submit
formal views to the UK Parliament on behalf of tNational Assembly for
Wales.

Finally, the Northern Ireland Assembly does notéavEuropean Committee
and did not set up a specific committee for subsityi analysis. During the last
few years the Committee for the Office of the Fivlihister and deputy First
Minister has been considering how it will deal wigsues of subsidiarity
following the ratification of the Lisbon Treaty. @ committee has considered
two pilot subsidiarity exercises and has also aered a number of research
papers by the Assembly’s Research and Library 8ervAt present, if a
subsidiarity alert is received, it is passed toAksembly's Research and Library
Service, Legal Services and the appropriate stgtidtommittee to be taken
forward. The Committee for the Office of the FiMtnister and deputy First
Minister acts as a post box to receive alert regifons and timings etc. The
Chairpersons Liaison Group (CLG) considered theeisx training for members
across a number of areas, not just subsidiarityabut is approaching the end of
this mandate it was agreed that the new CLG mah wasreturn to this issue
following the Assembly elections next year.
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Both the Scottish Parliament and the National Addgrior Wales established a
coordination mechanism with their respective regi@xecutive.

The Scottish Parliament has agreed a process h&hStottish Government
where the government will provide, on a weekly bathie parliament with a list
of legislative proposals and accompanying Explayaldemoranda on which
the Scottish Government has been consulted by tike Gbvernment.
Subsidiarity concerns will be raised and higlighbgdthe Scottish Government
as they are identified.

Concerning Wales, at a meeting of the Assembly'sofean and External
Affairs Committee on 4 May 2010, the First Minister Wales undertook to
provide the committee with a list of Explanatory mil@anda for European
legislative proposals on which the Welsh Governntest been consulted by the
UK Government. It was noted that this informatioaswo be forwarded to the
committee in a timely manner within the eight-weelndow for raising
concerns in accordance with the Protocol. The W@&isternment now forwards
copies of the final EMs — containing the regionsé@utive’s views on these
proposals — to the National Assembly for Waleghatsame time that the EMs
are sent back to the relevant UK Government (natiemecutive) departments
for transmission to the national parliament. ThesEMe sent via an e-mail
inbox managed by the Assembly Members’ ResearchiceerThis provides an
alert to the relevant Assembly committee(s) regaydany subsidiarity issues
that have been raised by the Welsh Government vohdsl matters and may
require further scrutiny and/or action. This alprocedure in Wales is in
addition to any subsidiarity concerns raised by tla#ional parliament and
brought to the Assembly’s attention by the UK Ramentary Committees.

In Northern Ireland, the Committee for the Officé the First Minister and
deputy First Minister recommended that the departmigghlight to the
Committee all Explanatory Memoranda which have ipaldr relevance to
Northern Ireland including any issues relating tabsdiarity and
proportionality; however, this recommendation wagected by the ministers
stating that the committee should receive thesectlyr from Westminster
parliamentary sources.

The three devolved legislatures are also open nsudtng or cooperating with
any non-governmental organisation, European adsmtsa external experts or
stakeholders, where considered appropriate, althougs questionable how
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feasible this will be in terms of submitting a respe within the time constraints
of the Lisbon Treaty.

However the three devolved legislatures do not lthgesame line regarding the
Issue of establishing a specific communication edoce with the EU
institutions in the framework of the EWS. For theoffish Parliament, the
European and External Relations Committee will merssending reports by
the parliament in relation to subsidiarity to the Estitutions for information.
For the National Assembly for Wales, all reportsthy European and External
Affairs Committee are sent to Welsh MEPs and toEheopean Commission as
a matter of course. Welsh MEPs also receive cagiei committee papers and
participate in meetings of the committee. On thkeothand, the Northern
Ireland Assembly did not set up any specific pracedor communicating with
the EU institutions.
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Subsidiarity scrutiny procedure step by step in UK:
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Filtering procedures

Neither the HoC nor the HoL have established aquoce to “filter” EU draft
legislative acts in order to decide whether itpprapriate or not to submit them
to the regional parliaments. The HoL stated thatilit not submit proposals to
regional parliaments as it is up to regional pamkats to identify which
proposals concern them and to draw their concerrits tattention. However,
staff members maintain informal contact and mayvdoarticular dossiers to the
attention of regional parliaments.

The three devolved legislatures receive the EUtdegislative acts to be
evaluated within the EWS via a “filtering proceduestablished at the regional
level to decide on their relevance for their resipecregions. In Scotland, the
formal procedure has not yet been agreed. In tteginm, this is carried out by
officials within the Committee Office, the ResearSkrvice, EU Office and
Legal Service of the Parliament. In addition tsthhe Scottish Government has
agreed to inform the Scottish Parliament of anyppsals on which it has
subsidiarity concerns. In Wales, this is carried by officials within the
Members Research Service, EU Office and Legal &enA report is prepared
for each meeting of the European and External Af@ommittee. The Welsh
Government has also agreed to inform the Assentfldyp proposals on which
it has subsidiarity concerns. In Northern Irelatidls is carried out by officials
within the Assembly's Research and Library Service.

Human resources and capacity building

In order to be prepared for their new tasks withiea EWS, the three devolved
legislatures took different measures and actions.

The Scottish Parliament's European and Externatides Committee carried
out an inquiry into the implications of the Tredtyr Scotland (the Scottish
Government and Scottish Parliament). This inclu@ed assessment of the
impact of the subsidiarity protocol. The inquirykoplace during 2009/10 and
reported in June 2010 On the basis of this report, “A European Uniora®@gy

& European and external relations Committé&Report, 2010 (Session 3), “Inquiry into the Impatthe Lisbon
Treaty on Scotland”, published by the Scottish Rarent on 23 June 2010.
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for the Scottish Parliamerif’has been drafted, for which a detailed plan fer th
development and implementation of the strategy Wl in place in January
2011. The issue has been discussed at the EC-UkrFand officials from the
Scottish Parliament have met with representatives fthe national parliament
chambers and from the other devolved legislatwresscuss procedures.

The National Assembly for Wales' European and EeleAffairs Committee
carried out an inquiry into the application of thebsidiarity protocol during
2008/2009. Since then the issue has been discustfethe First Minister of the
Welsh Government, and between the Chair of the igamo and External Affairs
Committee and the Assembly's Presiding Officer. efxdsly officials have
participated in the work of the Subsidiarity Momitm Platform and in two
seminars by the Catalunian Parliament in Barce(@sptember 2009 and July
2010) for CALRE (Catalunya chairs the CALRE WorkinGroup on
Subsidiarity). The issue has also been discusseatheatEC-UK Forum and
officials from the National Assembly for Wales hawet with colleagues from
the national parliament chambers and from the otleolved legislatures to
discuss procedures.

Regarding the Northern Ireland Assembly, staff imitthe Assembly’s Research
& Library Service have undertaken training and d@wyment in order to
prepare, amongst other things, for the new taskamihe EWS. Research staff
have been used to brief members of a number of ¢ie@® on subsidiarity and
related issues.

Concerning the development of their expertise | dinea of subsidiarity, the
Scottish Parliament and the National Assembly foalé¥ both draw on the
combined expertise of their respective Legal SesjiEU Offices in Brussels,
Research Services and Committee Services to etigtreubsidiarity issues are
considered appropriately. They adopted an openrenhasive approach on these
issues by also making use of the formal and inforpaatnerships established
within the UK and across Europe (including membigrsii CALRE) and their

involvement in the CoR, to ensure that when sulsigiissues arise they are in
a position to respond to these in a timely manfbey are also looking to do

T6up European Union Strategy for the Scottish Parlemt: Recommendations from the Inquiry into the Impact of
the Treaty of Lisbon on Scotland”.
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this in cooperation with the Scottish/Welsh Goveeninvhere this is considered
proper and appropriate.

The Northern Ireland Assembly is in the processedficating all clerks,
assistant clerks, Hansard staff, senior researfatecd and research officers on
European instutions and structures, including tisbdn Treaty and subsidiarity.
A group has been established which consists otlgré to the Committee for
the Office of the First and deputy First Ministan, assembly legal advisor and a
senior research officer with responsibility for Bpean issues. The assembly
has also joined the Committee of the Regions' Siidrstly Monitoring Network.

The Scottish Parliament and the National AssemtyWales both have an EU
office in Brussels to keep members and committeémmed and updated on
relevant developments on the EU agenda, includm@ralysis of the annual
work programme of the Commission, which influenties work programme of
the European and External Relations Committee art qf the work of the
other committees. The European and External Remti€ommittee for
Scotland, and the European and External Affairs @dtee for Wales, receive a
regular formal update from the minister in char§&woropean affairs within the
regional government. In addition to this, ministersyy be called upon to
provide evidence to the committee (as well as tinerocommittees) on their
work, including — where relevant — on European vatets. Moreover, the
European Commission's representative provides aegydates on its work and
relevant policy developments, and in Wales regulattends the European and
External Affairs Committee meetings. The Northeeldnd Assembly relies on
its Research and Library Service to screen the AnhBuropean Legislative and
Work Programme and to monitor the development G€pat European level.

Both Scotland and Wales consider that their resgecbmmittees in charge of
European affairs play an important role within theegional parliaments in
terms of monitoring new developments in the EU daking a strategic
approach to scrutinising the engagement of theiregoments in EU policy.
Unlike Scotland and Wales, the Northern Ireland eidisly does not have a
committee dealing solely with European affairs. TBammittee for the Office
of the First Minister and deputy First Ministerresponsible for European issues
along with a number of other areas.
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Cooperation with other national/regional parliaments

Both the HoC and the HoL will communicate with tlether national
parliaments through their representative basedrusd®ls. Regarding the HoC,
cooperation will be conducted informally at officieevel through national
parliament representatives in Brussels and formiaitgugh IPEX. Regarding
the HoL, as soon as a breach of subsidiarity ipestied, the EU Liaison Officer
will be informed. Informally he will notify otherational parliaments, establish
which might have similar concerns and maintain camigation as each
chamber moves towards a concluded position. Dismussvill be held with a
view to drawing up guidelines between all natiopafliaments as to when to
notify other parliaments through IPEX.

The three devolved legislatures liaise closely wpsgliarity monitoring, both at
official level and through the EC-UK Forum of Euegm Committee Chairs.
Indeed, the chairs of the committees dealing withogean affairs in the UK, at
both national and regional level, meet formallyret EC-UK Forum held every
six months to discuss areas of common interest. iBsee of sharing
information and cooperation on EU scrutiny betwemestitutions has been
discussed and although no ‘formal mechanism’ orotgeol’ has been
established, there is in principle an agreemerttdfi@ials should cooperate and
share information to ensure that subsidiarity issc&@n be responded to in an
appropriate and timely manner. Following the UK &mh Election in May
2010, there has not yet been a meeting of the ECFOKIM to discuss these
issues further. The EWS is likely to be on the algeof the next forum meeting,
which will probably be in late January 2011, wheoa®rdination mechanism
may be discussed.

In addition to this, the three devolved legislasusee members of CALRE.
Informal information-sharing takes place across@#¢.RE network, which has
established a new website with a forum where mesnbEn exchange
information and raise issues for discussion. Thelon Ireland Assembly has
also joined the CoR SMN.

Moreover, the Scottish Parliament and the NatioAatembly for Wales
potentially see a need for closer cooperation wetfional parliaments in other
Member States on issues regarding which shareceommexist across different
parts of the EU. Concerning the Northern Irelandeksbly, the Committee for
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the Office of the First Minister and deputy Firstridter recommended that it
establish links at the appropriate level with vasiaegional assemblies with
legislative powers and national parliaments in per@n issues of common
interest and will encourage other statutory coneegtto do likewise.

Visibility/access to the results of the subsidianit analysis

The HoC indicated that all work carried out by tR®iropean Scrutiny
Committee, including subsidiarity analysis, is psitéd in regular scrutiny
reports and ministerial statements. Governmentaggibry memoranda are also
publicly available. Any reasoned opinions will bensidered publicly on the
floor of the HoC. The EU institutions will be infmed of any concerns raised by
the HoC.

The HoL considers that its subsidiarity scrutinpqadures are transparent and
accessible to the public, and that the resultsheflatter will have sufficient
visibility vis-a-vis the EU institutions and other Member States' natio
parliaments. Moreover, the process of subsidiaautiny will be made even
more visible (e.g. by adjustments to the web pagabe Progress of Scrutiny
document). In addition, all subsidiarity reportdlwe translated into French and
translations posted on the web pages.

The Scottish Parliament and the National AssemixywY¥ales point out that all
committee correspondence and discussion on issueewa subsidiarity
concern is raised will be made publicly availalilee parliament/assembly has a
commitment to transparency and openness — commistings are held in
public and official documents are published onittternet and are in the public
domain. The Northern Ireland Assembly stresses thas an open and
transparent organisation and publishes a vast amofumformation on its
website. Committee meetings are held in open gseskroadcast over the
internet, and minutes of proceedings, minutes aexnce, etc. are published on
the internet and are fully accessible to the pulionsequently, all three of
them consider that subsidiarity analysis will hasficient visibility vis-a-vis
regional parliaments with legislative powers inetiMember States, the UK
Parliament, the other Member States' national gradnts and the EU
institutions.

131



Cooperation between the UK Parliament and the deveed legislatures
Transmission of EU draft legislative acts

Both the HoC and the HoL indicated that there is mechanism for the

transmission of EU draft legislative acts to regioparliaments. According to

the HoL, Article 6 of Protocol n°2 is permissivenus, if a potential subsidiarity
issue is detected, some or all of the devolvedigradnt/assemblies may be
alerted informally at staff level, on a case-byechasis.

Time limit for expressing regional opinion(s)

The HoC indicated that the regional parliament/addies must express their
position(s) on EU draft legislative acts to it withihe eight-week period, whilst
underlining that the earlier the better. RegardiregHoL, no time limit has been
set for the regional parliaments to express thesitipn(s). However, the latter
have been advised to bear in mind that the HoL halable to take more
account of their views if they are submitted in doione.

Taking the regional opinion(s) into account

The HoC specified that coordination at the natideaél regarding the regional
parliaments' work - when their interests are &testa an EU legislative act - can
be achieved through regular meetings of the abongaomed EC-UK Forum
bringing together the UK's European Committee GhaWloreover, there is
regular exchange of information at official levelncluding through
representatives based in Brussels. The HoC willsiden the regional
parliaments’ position(s) in their subsidiarity aysa$ as part of the usual process
for considering documents carried out by the Eusop8crutiny Committee to
which the devolved legislatures should addressr tkencerns. The final
decision on the reasoned opinion is to be takenthegy HoC acting on a
recommendation by the European Scrutiny Commitkémwyever, it will not
consider the positions of European associatioregibnal and local authorities
when performing the subsidiarity analysis.
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The HoL underlined that in the UK, there is no naubm as such at the
national level to coordinate the devolved legigiesl subsidiarity work.
However, the House will consider their views ast mdrthe normal scrutiny
process in the EU Committee. On one hand, the HoL Gommittee has
expressed its intention to ensure that the Europeammittees of the devolved
legislatures are consulted where any subsidissgyas are picked up by its own
filtering process for proposals in areas of devdhemmpetencE, as it did
during the eighth COSAC subsidiarity té800n the other hand, it has also
invited the European Committee of the Scottish \&fdsh devolved legislatures
to alert it to any proposals, at any stage in tbkcp-making and legislative
cycle, where they feel that there are subsidianityproportionality issues of
which the HoL should be aware. This arrangement pl@asned to be extended
to the Northern Ireland Assembly once rest6ted

Moreover, when performing the subsidiarity analy&aropean associations of
regional and local authorities, such as REGLEG @AHURE, are also welcome
to submit their views to the House — in the samg as any other body or
individual. However, it has been underlined tha thoL itself must take the
final decision.

The three devolved legislatures underlined thathat present time, neither a
formal cooperation or coordination procedure witlestvninster or one of its
chambers, nor a formal procedure to consult therm been established.
However, when the HoL EU Committee alerted the aegi parliaments to a
possible subsidiarity issue in October 2010 it weais/ clear about the deadline
by which they had to respond. Following that, tleotésh Parliament and the

Tu)f a potential subsidiarity issue is detectedmsoor all of the devolved assemblies may be aledéedtaff level,
on a case-by-case basis”. Document from the Hofid®mls: How will the Lords EU Committee operatese new
powers?

8 According to the European Union Committee of theuble of Lords, the European and External Relations
Committee of the Scottish Parliament was unableasider the matter within the timetable set; thel &4
Assembly responded that they were content to léagegesponse to the Lords as succession is nogctlyra
devolved matter; and the Northern Ireland Assendugsidered the proposal but had no comment to ma&e.
COSAC report of May 2010 pp 9-10 and Annex p. 197.

" The Northern Ireland Assembly was suspended ahigid on 14 October 2002. Power was restored to the
Northern Ireland Assembly on 8 May 2007. See:
http://www.parliament.uk/about/how/role/devolvedvdéred/devolved/ When the assembly was suspended, its
powers reverted to the Northern Ireland Office.l&wing talks that resulted in the St Andrews Agresrnbeing
accepted in November 2006, an election to the Ad$emas held on 7 March 2007 and full power wagoexd to
the devolved institutions on 8 May 2007. Sk#p://en.wikipedia.org/wiki/Northern_Ireland_Assb.
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National Assembly for Wales have both formally tenit to the chairs of both
European Committees in Westminster requesting fiooneal arrangements.

Differing points of view at national and regional evels

In the event of differing points of view betweer thational and regional levels,
the HoC underlined that the provision in the protapplies solely to national
parliaments so the HoC will have the ultimate sanilarly, the HoL pointed
out that it is under no obligation to agree witk ttoncerns raised by a regional
parliament.

The three devolved legislatures confirmed that ip to the national parliament
to submit the final reasoned opinion. Neverthelgs®r to the UK General

Election in May 2010, both the chairs of the HoGl ahe HoL European

Committees had agreed to pass on the views ofmafparliaments/assemblies
on any subsidiarity issue to the UK Governmentna¥¢hey did not agree with

their views. Following the May 2010 election, Ldrdper, the Chair of the EU
Select Committee in the HoL, has been re-appoiatedl stated that regional
parliaments/assemblies will be alerted at stafélévany subsidiarity issues are
picked up. However, the Commons European Scrutmy@ittee has appointed
a new chair, Bill Cash MP and at time of writingniais not known whether the
approach taken by the committee in the previousigmaent would continue.

This will be discussed further at the next EC-UKrd¥o meeting in January
2011.

Follow-up/feedback from the national parliament

The HoC specified that it will report to/inform tlievolved legislatures on its
final reasoned opinion on the compliance of a latie proposal with the
principle of subsidiarity at official level. The ma answer was provided by the
HoL: any feedback/follow-up will be done only in arfiormal way at staff level.

Does closer cooperation need to be developed?

The Scottish Parliament and the National AssemblyWales consider that
good cooperation between regional and nationaligmaents will ensure that
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consultation takes place at the appropriate lei@slative competence and is
respected in the assessment on subsidiarity. Btk b strong and established
working relationship with the HoC and HoL based raotual respect of the
areas of responsibility of each institution. Simifa the Northern Ireland
Assembly underlined that it has a long relationgfipvorking closely with the
other devolved parliament/assembly and the UK &aeint.
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Synoptic table: The enforcement of the Early Wagn8ystem in the United

Kingdom
National level Regional level
Procedures followed by the national parliament fwedregional parliaments
House of :
House of Lords Devolved legislatures
Commons
No specific :
- .p Procedures to put in
subsidiarity _
. i practice the EWS are
scrutiny Sifting and| . :
e _ discussed at the regional
Subsidiarity | procedures. Thescrutiny ..
. . level. In general, revision of
scrutiny general scrutinyprocedures
the rules of procedure of the
procedures | procedure for all adapted to the . .
devolved legislatures will
types of EU EWS.
be necessary. They should
documents _
. be voted/endorsed in 2011,
applies.
Filtering o
None Yes Filtering procedure
procedures
Preparations for the new
tasks of the EWS (inquiry,
training, etc.).
Human Development of subsidiarity
resources expertise.
and capacity Good access to EU
building information (Brussels
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the regiona
government/executive, etc).
The three devolved
Cooperation - legislatures liaise closely an
. P Informally at official level through g e . _y
with  other . . subsidiarity monitoring|,
: .| the national parliamen .
national/reqgi . : th at official level and
representatives in Brussels an(f
onal also through the EC-UK
. formally through IPEX.
parliaments Forum of European
Committee Chairs.
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The three are members |of
CALRE.
The Northern Ireland
Assembly is a member of
the CoR SMN.
Potential closer cooperation
with regional parliaments in
other Member States, when
iIssues of common concerr.
Subsidiarity The process of
analyses aresubsidiarity
published in scrutiny will be
regular scrutiny made ever .
- Commitment to
reports and more  visible,
o transparency and openness.
ministerial e.g. by :
: All EU committee
statements. adjustments to
e correspondence and
Visibility/acc | Government the web pages . . .
discussion on an issue
ess to theexplanatory or the Progress e
.| where a subsidiarity
results of the memoranda argof Scrutiny . . .
e : concern is raised will be
subsidiarity | also publiclyl document. In . .

: . .. made publicly available
analysis available. addition, all (especial ublication oh
The EU| subsidiarity P .y P
L . ) the website).

institutions  will| reports will be . .
. .| EU Committee meetings are
be informed of translated into _ .
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any concernsFrench, and the
raised by thetranslations
House of posted on the
Commons. web pages.
Cooperation between the national parliament andeg®nal parliaments
House of :
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e transmission of EU  draft
of EU draft _ .| Confirmed by the three
— legislative acts to regional .
legislative _ devolved legislatures.
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: . _ .| to the UK Parliament.
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The regiona
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their subsidiarity
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process for parliaments
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3. With the EWS, a new role for national
parliaments of the European Union and regional
parliaments with legislative powers?

To answer this question, it is necessary to go ack992 (Maastricht Treaty,
entered into force in 1993) to witness the earlgrtsbf subsidiarity and
proportionality scrutiny. The formalisation of geith long-standing practice in
some Member States by the Lisbon Treaty offersohygortunity to examine
closely the mechanisms developed to implement W& in the eight Member
States with regional parliaments with legislativewers. The already long-
standing informal practice of early scrutiny of sigarity compliance contrasts
with the scant research so far carried out on rediparliaments’ adaptation to
their new responsibilities resulting from the EWSshould be borne in mind
that the frameworks specifically developed to asgbg role of the national
parliaments regarding subsidiarity scrutiny of Edftllegislative acts have their
limitations when applying to regional parliamentithwlegislative powerg?
Parliamentary engagement over subsidiarity isswagey from one Member
State to another, as well as from one region tahefo.

8 See carter and McLeod (2005) 69 and Carter (2@¥pter 4 in Kiiver Ed “National and Regional Pantients

in the European Constitutional order”.

81 See the European Scrutiny Committee of the Hofig&ommons (UK) in its 33rd Report, Session 2007-08
where divergent opinions on the effect of the EW& discussed by — among others — Professor Hix\iEE
Richard Corbett.

141



3.1. Perception of the EWS at the national and regal
levels

Various perceptions have been expressed by theamarits interviewed
regarding the EWS.

The EWS is in general perceived positively by thegsliaments

At the national levelThe Austrian and German legislative bodies aefed

level expressed their appreciation of the new umsént to conduct subsidiarity
scrutiny and they find it a suitable way to enstiveir influence and political

control with a view to overseeing the correct aggion of the subsidiarity

principle in EU legislation. They welcome partialjathe embedding of the
procedure into the Treaties. In the same veinHiigse of Lords welcomes such
a move as it will attach greater importance to iimeolvement of national

parliaments in monitoring subsidiarity and suppdlite EWS as a means to
achieve this closer relationship.

At the regional levelOverall the new system is received positively dne
parliaments that have responded to the surveyifiad appropriate answer to
regional demands for better access and more sgmghts on EU legislation.
The perception is that the EWS will contribute fabsally to the democratic
legitimacy of the EU and its actions, and it isiamportant mechanism with
which to safeguard the transparency and efficiepicfeuropean law-making.
The Scottish Parliament and the National AsseminyWales see the EWS as a
positive development, giving formal recognition tbe first time in the Treaties
to the role of regional parliaments in the subsitlianonitoring process. The
Italian regional viewvis-a-vis the EWS is also generally positive: it is
considered an important instrument to ensure bp#sicipation by the national
and regional parliaments in the EU legislative pssc (Abruzzo, Bolzano,
Calabria, Emilia-Romagna, Lazio, Lombardy, March& &rento). In Spain,

82The Northern Ireland Assembly Committee responsfbtecoordination of EU issues has yet to take aition on
this matter, therefore the Assembly has not yessadered the issue.
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there is a generally positive perception of thébbirs Treaty's provisions, due to
the shared awareness of the importance attribotétetparticipation of national
and regional parliaments with legislative powersthe European legislative-
making process.

For some parliaments the EWS does not constitatajar change.

This is the case, at both national and regionalg\for the Finnish Parliament
and the Aland Parliament, as well as the Britistus¢oof Commons.

According to the Finnish Parliament, the EWS isladely illusory political
process®. “(1) the Lisbon Treaty does not in reality prazidny new tasks;
parliaments have always had access to the infoomadrovided by the treaty
and the ability to address national governmentsEudnstitutions on the issues
raised; (2) subsidiarity, although important agiagyple, is in practical political
terms less important than the substance of Europegposals; the treaty does
not make any provision for national parliamentseipress themselves on
substantive issues; (3) the treaty definition ab&diarity' is so narrow as to
render the concept almost meaningless”. The FinRetiament considers that
the already existing Finnish scrutiny procedure eexls the EWS as its
subsidiarity check will continue to apply to botlJ Eegislative proposals and
non-legislative proposals; whereas the EWS concsoledy EU draft legislative
acts. According to the latter, the EWS provisiods anly two new elements:
“(1) the Eduskunta can address any objections tijréo the author of the
proposal, and not just to the Council through tirmish Government, as now;
(2) in addition to the current average of 90-100mbkers [EU legislative
proposals] per year, the Eduskunta will receiveeptally hundreds of
proposals that in Finnish practice would have baslrgated to the government
or the administration as not requiring parliamepniaput. This number may be
smaller if the EU makes greater use of the optooddlegate legislation to the
Commission”®® This official view of the Finnish Parliament onettEWS
procedure is reflected in the legislation implenmmntthe Lisbon Treaf§ and
the subsequent implementing enactmerithie Aland Parliament shares this

8 Improving EU Scrutiny”, Report of the Committeedesess EU scrutiny procedures, Eduskunnan Kanslian
Julkaisu 4/2005, p. 23.

84 «“Improving EU Scrutiny”, Report of the Committee assess EU scrutiny procedures, Eduskunnan Kanslia
Julkaisu 4/2005, p. 36.

8 Finnish Parliament’s Rules of Procedure and thiefof Procedure of the Parliament's Grand Comenitte
amended on 1 December 2009.
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opinion as, under existing law and European scyutirocedure, the national
parliament can already instruct it to present avvihat becomes part of the
Finnish national position (on both the subsidiarignd proportionality
principles).

According to the British House of Commons, the sase of the subsidiarity
article in the Lisbon Treaty is the same in iteeffas the former article. Thus, it
doubts whether the EWS will make much practicaledénce to the influence
presently enjoyed by the UK Parliam&ht especially due to the fact that
examining whether EU proposals comply with the g@ple of subsidiarity has
been part of the UK scrutiny process ever sinceptireiple was introduced in
1993. In the same vein, the British Government divesl that, before the
implementation of the Lisbon Treaty, subsidiaritgsaalready being scrutinised
as it has already been taken into account by b@iCommission and Member
State$’

Other parliaments are cautious

At the national levelThe German Bundestag and Bundesrat expressed thei
concern that the new EWS will certainly result igraater workload, especially

at committee level, where the actual subsidiarinalgsis takes place. The
Spanish Cortes believes the system will not be nusdd, since the monitoring

of the content of a proposal is excluded, and slidnsiy problems have proven

to be rather scarce.

At the regional levelFor some Spanish regions it is still very earythe
implementation phase of the EWS to detect its petdntial. Others expressed a
need to provide specific criteria and procedurepddicipate effectively at the
regional level. Some Italian regions underline tpedblems could arise with

8 House of Commons, European Scrutiny Committee p$&diarity, National Parliaments and the Lisbon &tse
Government Response to the Committee's Thirty-tRieghort of Session 2007-08", First Special Repdr@ssion
2008-09, HC 197, published on 26 January 2009 liaxity of the House of Commons. See paragrapha3¥ |
indent. “In our experience it has been rare forehérety of a proposal for legislation to be insttent with the
principle of subsidiarity. We do not therefore egpfrequent use to be made of the yellow and orarages. Indeed
it would be surprising if the mere existence of lspecovisions gave rise to a growth in the numbewefl-founded
subsidiarity cases; it might even give the impressf a lack of focus on subsidiarity concernshe past”. Ref:
UK — House of Commons European Scrutiny Committ&exth Report - The Work of the Committee in 2008-0
http://www.publications.parliament.uk/pa/cm2009Ififelect/cmeuleq/267/26703.htm#note9

87 See the Appendix “Government response attachédedirst special report”, especially regardinggaaph 37.
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regard to the long legislative procedure of scgytamd more specifically to the
number of EU proposals received (Bolzano, Friuln¥ea Giulia, Molise,
Sicilia and Tuscany). The eight-week time limitso considered too short and
strict. The Parliament of Saarland complained alexaessive workload and
flow of EU-related documents even before the iniaitn of the EWS.

3.2. The EWS: a controversial novelty of the Lisbdreaty

The Lisbon Treaty offers a reinforced role to thational parliaments in
safeguarding the subsidiarity principle, as wellt@ghe regional parliaments
with legislative powers — but for the latter at tiscretion of the national
parliaments, except for Belgium. Some academicsahaady suggested during
the years pre-Lisbon that “the early-warning mecah — the yellow and
orange card procedures — will significantly enhartbe role of national
parliaments in the EU decision-making machine. Th&s expressed among
others - by Professor Dashwood at the House of GumerUK) in 200%: ...
the use of the early warning mechanism would haaeréal impact on the
political dynamic within the Community”...if there rgea significant number of
national parliaments which took the view that agasal infringed the principle
of subsidiarity: “that is bound to have an impact the prospect of the measure
being adopted, whichever of the procedures appligsnk it would also make a
difference ... to any proceedings that might eveatuathe Court of Justice [of
the European Union] ... ."

The Commission, Council and European Parliamenstt¢he key actors when
deciding on a given proposal. Apparently, the onlyng the national
parliaments can really do is to ask the respectegislative initiator to
reconsider its proposal and/or better explain slidnsty compliance. But —
sharing the opinion of Professor Dashwood - if ¢heere a significant number
of national parliaments which took the view thatpeoposal infringed the
principle of subsidiarity, it would have an impact the prospect of the measure
being adopted, whichever of the procedures applies

8 See the European Scrutiny Committee of the Hofi€®ommons (UK) in its 33rd Report, Session 2087-0
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Many expectations have been built around the iilmsemto the EU Treaties, for
the first time, of an explicit mention of the roté the regional parliaments.
However, caution is needed when analysing the imaphct of Article 6 of
Protocol n° 2. As the House of Lords’ analysis llecdhis provision does not
oblige national parliaments to consult the regioastemblies. It is on the
contrary “permissive®; nevertheless, some Member States adopted internal
provisions in order to exceed the Treaty (AT, BE,3ee point 2.1 of this
report).

However the fact that the Lisbon Treaty opens g gbssibility of involving
regional parliaments with legislative powers at thiscretion of the national
parliaments does not necessarily give a new regingension to EU policy-
making. Therefore, since the entry into force af thisbon Treaty and with
regard to the ongoing work to implement it, thetiahi enthusiasm and
expectations seem to diminish in parallel to thewgng awareness of the
numerous conditions set within the EWS:

Consultation of regional assemblies is carriedamly if the national parliament
considers it “appropriate”;

Protocol n° 2 states that the consultation willydm¢ on subsidiarity compliance
(and not on proportionality);

Consultation will only be about draft legislativets (excluding therefore non-
legislative EU initiatives);

Time allowed to prepare a position on subsidiamtgympliance is short,
necessarily shorter than for the national parliasemce the latter are the actual
recipients of the regional positions and they nix@e to consider them before
the end of the eight-week time-span;

Once the position of the regional parliament isndraitted, the national
parliament will consider whether or not to takeinto account in its final
opinion.

Consequently, the work of regional assemblies kalle a real impact only if it
is backed by the national parliaments and if threshold of votes is attained.
Yet even in this case, there is no guarantee flgaCommission will change its
initial proposal. Thus, the current subsidiarityruiny procedures might

8 «“House of Lords How will the Lords EU Committeearpte these new powers?” to be found in
http://www.parliament.uk/documents/lords-committeesselect/subsidiarity/use-new-powers.pdf
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discourage regional parliaments from contributiaghe EWS as the visibility
and efficiency of their work is not really ensured.

On the other hand, the new role of regional pamiais in the EWS should not
be underestimated. The extension of EU competeintesnew areas with the
Lisbon Treaty might create new possibilities fobsidiarity disputesindeed,
the territorial chambers and bodies directly repnésag the regions (AT, BE,
DE) — being part of the national parliamentary syst- get one vote with the
EWS, granting them for the first time a direct waign subsidiarity scrutiny of
EU legislative proposals. Yet this is not the césethe territorial chambers
which do not in reality act as a territorial upg®use, such as the Spanish
Senate.

3.3. Challenges to be faced by the regional parlemts with
legislative powers

In general, based on the overall analysis of thesgonnaire resultshree main
challenges can be highlighted which affect all the regionarl@aments
interviewed.

Firstly, the need to adopt a new way of handling &tairs in line with the
“European subsidiarity culture”, regional parliarteerbeing aware of the
importance of their role in subsidiarity scrutirBecondly, regional parliaments
need to be selective in their choices of EU dradidlative acts to be checked.
To do so, most of the regional parliaments areadiyanaking use of networks
and representatives in Brussels. This practice ma#d to go along with both
internal and international coordination mechanisonshare common concerns.
Thirdly, early examination of the EU draft legisl&t acts is necessary due to the
short eight-week time limit. Whenever a specifiogwsal is highlighted as
being potentially contentious, regional parliamesttsuld deal with it as soon as
their language version is available. This is cuiyerthe practice in some
regional parliaments in the countries studied (BE, Fl, UK) but not in others
(ES, IT, PT).
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Here again it is important to distinguish betwela different types of regional
assemblies with legislative powers and the relasted typology of political
culture. Following the findings reflected in Chap2eof this report, three models
for conducting subsidiarity scrutiny within the EW&amework could be
distinguished*

- High level of willingness/interest shown in saniging subsidiarity but low
level of capacity, tradition or behavioural adajotaiES, IT);

- Low level of willingness/interest shown in scrusing subsidiarity, regardless
of a high level of capacity, tradition and adamiatmechanisms in place (Fl,
UK);

- A balanced equilibrium between the willingnes®iast and the capacity to
perform subsidiarity scrutiny (AT, BE, DE).

Such a typology coincides with the different cowg#rpublic opinions (more or

less integration-friendly), stronger or weaker jganentary oversight practice
over European affairs at the national level, pwditicalls by the sub-state level to
have a bigger say in the EU decision-making proe@ess how seriously the

subsidiarity principle is taken.

It also demonstrates the gap between the central dd the regional level, as
well as between the government and the parliaménboth levels. It is
highlighted in Chapter 2 that the role played by ¢éxecutive (both at the central
and regional levels) varies greatly, with a direffeéct on the involvement of the
regional assemblies in the EWS. For example, tterfd states have established
at national level systems of coordination and ergeaof information between
the executive and the legislative which facilitdie work of the chamber/body
representing regional interests.

Lastly, such a typology reflects the different tielas between the national
parliaments/chambers and the regional parliaméetsyeen the parliaments and
their respective executive, and finally with ther&pean institutions. As far as

%0 Portuguese regional assemblies are not considsiece no answers to the questionnaire were pravigethem.
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international cooperation is concerned, engagingcticross-border dialogues is
perceived as a natural development or as a wayirnavent internal
marginalisationFor example, in the federal states (AT, DE) theraa legally
binding time limit for regions to send their posii(s) to the national parliament
due to their common understanding of what defingi$f@il cooperation. In those
countries there is also a long-standing traditibrclose cooperation between
parliaments (both at the central and regional Bweith the executives and the
EU institutions. In contrast, the Spanish four-weke limit for the regional
parliaments to send their contribution(s), legabynding and with pre-
determined consequences, opens the floor to a memdpof cooperation that
should be further developed.

Various measures could be taken to cope with thesieree challenges.

For the first challenge: increasing regional pamkats’ capacity-building

through training and raising awareness of the seape of the EWS and the
need for coordinated action. Promoting cultural paaidon to the new

mechanisms available and promoting engagementdifiigrent good practices
and existing networks.

For the second challenge: analysing the real imapeod for the regional level of
the role conferred by the Lisbon Treaty. Distinging between national and
regional perception. Studying the potential todisregional level which can

give them greater say in EU decision-making. Engggn a real collective

scrutiny system and/or collective subsidiarity dgale. Becoming aware of the
importance of parliamentary engagement in the EdJIggislative process (see
part 4 on the SMN and its territorial Impact Assesst consultation).

For the third challenge: providing adequate coatiom mechanisms inside and
outside national borders. Using the mechanismsuad ljif necessary on a case-
by-case basis) as described for the first andeébersl challenge.

Thus the challenges for the regional parliamen@seld on their specific
characteristics and traditions, are to enhanceptissibilities stressed by the
EWS either to build adequate capacity for a prgeeatiny, to use the existing
ones effectively in coordination with other regibparliaments and to enhance
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the potential for cooperation with their respectiegecutive and national
parliament, all in order to enhance their visipilis players in the decision as to
whether an EU legislative proposal complies with phinciple of subsidiarity.

3.4. Best practices

The survey has detected what could be classifidoeats practices, from which
some recommendations will be drawn at the endeféport.

Adequate “subsidiarity check” preparedness

Various legal procedural and organisational adeptathave been made by
different regional parliaments that could be cligsdias good practices and
might be applicable to other regional parliaments:

Legal/constitutional reforms

Embedding the EWS into regional constitutions (DE);
Concluding or amending the existing agreementsooiperation between the
executive and the legislative.

Procedural measures/reforms

Assigning the scrutiny to one committee (The Eldiaéfcommittee);
Establishing cooperation among the different cor@eg involved in
subsidiarity scrutiny.

Imposing deadlines for the different phases of phecedure, especially with
regard to the exchange of information with the exige (DE).

Filtering procedures
Some national parliaments have decided to commimiad EU legislative

proposals to the regional level without any filbgyiprocedure. This can be
understood in two ways:
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It is plausible that the central level does notvprg the regional level from

analysing all EU legislative proposals as a sigmespect for the autonomy of
the regional assemblies: it is for them to filtdrieh proposals they are going to
scrutinise.

On the other hand, a lack of filtering at centealdl makes it very difficult for

the regional parliaments to deal with the huge arhai documents coming
from Brussels, preventing them from being able wnitor efficiently unless

they themselves create an effective filtering syst€ome regional parliaments
already have experience in analysing the Commisgiork programme at an
early stage, especially by pre-selecting the reiekay dossiers to be closely
studied. Such a practice could be generalised gsod practice, although the
regional chambers will still need effective earljtefing systems, shared
vertically and horizontally.

Subsidiarity analyses performed by the executiamdines, and those performed
by parliaments in other countries, prove to be wegful (see below the right of
full information). In the case of the Flemish Pamtent, the European office is
in charge of filtering EU draft legislative propd¢saln any case, the need for a
filtering system goes together with the need fghttimultilevel cooperation
among parliaments at all levels.

Right of full information

Here, those federal states analysed as best msckgarding the right to full

information could be identified. For instance, Aisthanged its constitution to
adapt the rules of procedure of its national pariat; both chambers are now
able to enjoy their rights of full information:

1. - for every EU legislative proposal the competennistry is obliged to
provide both chambers with all relevant informatitamcluding a subsidiarity
analysis”.

2. - for every calendar year a competent ministrgk@s available to the
parliament the list of envisaged legislative iritias according to the
Commission work programme.

This could be applicable to other countries whhig practice does not exist.
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Relations between the executives and the legislady

It appears from the constitutional setups of theous countries studied and
from the survey results that regional parliamentightnhave difficulties in
conducting subsidiarity checks:

1. - In the light of scarce time and resourcesjight make sense for a region as
a whole to maximise input by letting the region@vegrnment assist them,

performing a political filter, or in any case comting a continuous practice of

cooperation. When checking the relations betweenrégional executive and

the regional legislative in our survey, there wameformal procedures: only

supporting tasks are envisaged (AT). Yet close ewmn is seen as essential
in DE (this cooperation is consolidated; now itymldds a new task to the

existing working practice). The Conference of Riesis of regional parliaments

also proves to be an effective tool for horizorgathange of information and

coordination of the work of the regional parliange(AT, ES).

2. - One could also consider the advantages ofrrirdly®* submitting the
regional opinion directly to the national governiemther than the national
parliament, the Commission directly, the Councieguency directly, the
parliaments and governments of other Member Stagsecially neighbouring
ones with which close ties exist, the European idadnt directly, and
individual MEPs, especially the rapporteur and MERscted in the relevant
region where applicabfé. In that way regional opinions would reach the
national executive directly, which in turn sits tve Council. The same goes for
a dialogue with Brussels institutions which is atle carried out by regional
representations in Brussels. In Spain, the chofca megional parliament, for
instance, would be in line with the above, to h&wmer weeks to talk to the
Cortes or eight weeks to contact the EU legislasaif, and even more time to
talk to other relevant actors. Therefore the adddde of the EWS for regional
parliaments could be called into question, unlessal rcommon inter-
parliamentary work is performed in a truly effeetiand visible way.

1 This informal action would be outside the legainfiework of the Treaties and also national legistati
92 Following the peer review of this report as preserby the reviewer Philipp Kiiver. Associate preser
Maastricht University.
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For instance, it is a constitutional tradition iner@any that the regional
governments are responsible for representing ragiositions and interests at
the federal level, and not their parliaments. Nariethe German regional
parliaments interviewed expressed concerns as o |dgitimacy and/or
efficiency of their system of representation.

Horizontal and vertical cooperation among parliamens

Regarding the cooperation mechanisms establishiadtine national parliaments
and with other regional parliaments, there is reaclstructure yet and no best
practice has been detected. Thus, it would be abMsto structure and

institutionalise such cooperation. An interestingpgmwsal derived from the

survey is the possibility of establishing a sort IBfEEX designed for and

dedicated to the regional assemblies' needs.

The CoR SMN as a facilitator for exchanging best @actices

In addition to its potential role in supporting m@wal parliaments with
legislative powers for each of these areas (fiigricirculating information,
strengthening cooperatidf)the CoR SMN could have an important role to play
here as a facilitator for exchanging best practibetween the regional
parliaments with legislative powers. This is crlieiathe present time when the
latter are currently preparing the necessary meastar implement the Lisbon
Treaty provisions on subsidiarity and more partdyl on the EWS. It would
also help to give more visibility to these bestgtices, making them more
accessible to the SMN partners and to the genaldicp

% See Part 4 of this report.
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4. Optimisation of the CoR Subsidiarity Monitoring
Network

The CoR considers the principles of subsidiarityl gamoportionality as the
cornerstones of the EU multilevel governance motle¢ Treaties providing for
decisions to be taken at the level closest to #reel public, the principle of
subsidiarity should thus be understood as the basgreater responsiveness to
citizens' needs by all levels of governance andawvgd efficiency in decision-
taking.** During its meeting in Dunkirk in September 2008g tBureau
reaffirmed that the CoR is committed to integratsgpsidiarity into all its
political processes and underlined the importantdhe CoR Subsidiarity
Monitoring Network (SMN) in achieving this objectiy”

4.1. The Subsidiarity Monitoring Network (SMN)

Membership

Membership of the SMN is voluntary. Since 2007, thueber of partners has
been constantly growing: 48 in April 2007, 87 inp&enber 200%, 96 in
September 2008and 109 in 2009. On 16 February 2011, the SMN 126l
partners: parliaments or assemblies representgign® with legislative powers;
governments or executives representing regions legfislative powers; local or
regional authorities without legislative powerss@sations of local/regional
authorities; CoR national delegations as well a®nal parliaments.

At the end of 2010, the CoR launched for the tirse a targeted call for SMN
membership application towards regions with legistapowers. A co-signed
letter from the CoR President and First Vice-prestdvas sent to the heads of
the relevant regional parliaments and governmdritse. aim is to set up a sub-
group for regions with legislative powers in orderallow for more specific

9 CdR 199/2009 fin, point 6.
% R/CdR 196/2009 pt 8 a).
% R/CdR 150/2007 pt 11.

% R/CdR 229/2008 pt 8 b).
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support from the SMN to the latter, especially widgard to the new Lisbon
Treaty provisions on subsidiarity and the EWS.

Objectives

After a testing period, the SMN has been fully @penal since April 2007 and
pursues different aims:

- raising awareness of the practical application té subsidiarity and
proportionality principles;

- enabling local and regional authorities to plgyaditical role in monitoring the
implementation of the subsidiarity and proportiaygbrinciples;

keeping CoR rapporteurs and members abreast of nefated to subsidiarity
and proportionality emanating from a representatnetwork of local and
regional players;

- identifying measures for better law-making, cudtired tape and increasing
acceptance of EU policies by EU citizéfis.

In its opinion on the Better Law-making Package 722008, the CoR
underlines that the SMN is a useful tool for ragsewareness with regard to
subsidiarity, not only because of the partners'agegent in subsidiarity
monitoring but also in view of its potential to aat a laboratory for the
exchange of best practices in the application dfssliarity and multilevel
governance’®

Regarding participation in the EU legislative presethe input from local and
regional authorities, as SMN partners, is used IR Gapporteurs for the
preparation of draft opinions. Opinions are themtanl through which the CoR
raises concerns regarding subsidiarity and propaatity issues. This may also
be useful in case of referral to the CIEUSince the Bureau decision of
September 2008, CoR opinions contain, if necessapgrt on compliance with
the subsidiarity and proportionality principles. iFhBureau decision was

% Seehttp://www.cor.europa.eu/pages/EventTemplate.asigx®sfolder&id=66e2c45b-37a2-4598-a645-
11d7fc19f462&sm=66e2c45hb-37a2-4598-a645-11d7fc12fRECdR 229/2008 pt 8 a).

% CdR 199/2009 fin.

100 cgRr 199/2009 fin, point 7.

R/CdR 229/2008 pt 8 a).
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formally endorsed by the revised CoR Rules of Riape in 2010, and
especially Rule 51(3%% Consequently, a part on "Subsidiarity, propowid
and better regulation” is now included in the poét analyses drafted by the
CoR commission secretariats to support the rappart@hen drafting opinions.
If the rapporteur agrees, the analysis may be ghiadi on the SMN website.

The SMN can also be seen as a ‘facilitator’ forhexgying information between
different entities at the local, regional and Ewap levels but also with national
parliaments or chambers of national parliaments.iAkll, the SMN aims to
foster a common understanding of subsidiarity.

Moreover, to give a face and a new impetus to &l SRamon Luis Valcarcel
Siso, First CoR Vice-Presidéfitand President of the Autonomous Community
of Murcia, was appointed as the political coordmadf the network in June
2010 in order to link up SMN activities and the Copolitical activities.

Consultations

The CoR established three types of consultatiorkimgait possible to call on
the expertise of SMN partners at two distinct poiot the EU decision-making
process: during the pre-legislative phase, befoeepresentation of a new EU
proposal, with participation in impact assessmeotsducted by the European
Commission, and during the legislative phase, dffteradoption of the proposal
by the relevant institution with open and targetedsultations. Consultations
are generally open for six to eight weeks. Netwpaktners can provide their
subsidiarity and proportionality analysis usingansglard assessment grid for the
open consultation$? A specific questionnaire is drafted for impactesssnents
and targeted consultations. Contributions to thenagonsultations are translated
into the rapporteur's language (if an opinion iawdr up on the issue at stake)
and forwarded to the latter for information. A suamn report of the
contribution$®® on impact assessments and targeted consultasoimswarded

192 Rules of Procedure of the Committee of the Regi@féicial Journal of the European Union, 9.1.2016/14.

Rule 51(2) of the CoR Rules of Procedure states'tBammittee opinions shall contain an expliciteefnce to the
application of the subsidiarity and proportionalgsinciples".

193 Eor the first half (2010-2012) of the Committeetaw five-year mandate (2010-2015).

These contributions can be accessed via the SMibsitee www.cor.europa.eu/subsidiarity

Contributions from SMN partners are appended &r#port.
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to rapporteurs and the relevant CoR commissiorseitee as input for political
debate by the commissions and during plenary sessiBeports on impact
assessment consultations are also sent to the €&amdpommission.

The SMN was designed to be a tool providing furtkgpertise to support the
work of CoR rapporteurs and commissions. Howevee, final decision on
whether to use contributions received through teevark for the drafting of
opinions is made by the rapportétf.

As stated in the Dunkirk Bureau docunm8htthe SMN is still exploring the
possibility of launching Early Warning ConsultatsonThis could be possible
with the new website and the strengthening of #lationship with regional
parliaments after the 2011 Subsidiarity conference.

Impact Assessment Consultation (IAC) and TargetedsGltation (TC)
processes within the Subsidiarity Monitoring Netlwor

Publication on the SM

website of the E SMN partners submi
document submitted for their contributions vi
consultation  with | the SMN website
tailored questionnaire,

on which to base any

contribution

A 4

Transmission of the report of
the consultation to the CoR

Input in the CoR
opinion or CoR

commissions’ wor rapporteur (TC) / transmissign
(TC) / CoR contribution fF,:E t to the EC (IAC
N g mpact of the report to the EC (IAC)

assessment (IAC)

196 R/CdR 196/2009 pt 8 a).
197 R/CdR 229/2008 pt 8 a).
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Impact Assessment Consultation

The cooperation agreement between the CoR and uhep&n Commission,
signed in 2005 and amended in 2007, states thath&ncontext of its annual
programme, the Commission can ask the committeéaki® part (a): in studies
looking at the impact of certain proposals on laadl regional authorities, and
(b): in exceptional cases after action has beeentak impact reports on certain
directives from a local and regional perspecti’&” Impact assessment
consultations started in 2009, with the first ldued on 6 February 2009 on an
EU initiative to reduce health inequaliti®s The European Commission the
results of this consultation into account when dngwup its own impact
assessment by taking up some of the elements medtioy the SMN partners
in their contributions. Impact assessment consahiatprimarily target members
of the CoR SMN, but also members of the CoR EU 2@2ditoring Platform.
In very specific cases, they can also be open igater and public-private
companies, as in the case of the second consult@imched in October 2009
concerning the Directive on the quality of watertemded for human
consumption (98/83/EC) (see below).

CoR contribution to the EC impact assessment on th®rinking Water
Directive

The CoR, in cooperation with the European Commissi®G Environment,

organised a consultation to assess the territonjgé&ct of a number of elements
under review in the directive. In addition, becao$¢he complex panoply of
water operators existing in the European Unionthedstrong interest shown in
contributing to the debate, both private and puptigate water companies were
allowed to participate in the consultation. The sudtation was launched in
October 2009 via an online questionnaire and askation of survey questions
posted on the CoR website. At the end of the coatsom a repoft’ was drafted

1% cooperation agreement between the European Coriwmniasd the CoR (17/11/2005). The agreement can be
found at the following web link:
http://www.cor.europa.eu/pages/PresentationTemapx?view=folder&id=c1b647a4-eca0-4839-be92-
2b37fd714af5&sm=c1lb647a4-eca0-4839-be92-2h37fd Al 4af

199 For more details, see the Summary Report, AssesisaieTerritorial Impacts of EU Action to Reduce &leh
Inequalities, 22 April 2009. The report is availalin the CoR SMN websiteeww.cor.europa.eu/subsidiarity

WO Einal Report on the Committee of the Regions' @dtasion on the Revised Drinking Water Directive,
Committee of the Regions, Directorate for CongiveaWorks, Unit 3 — Networks & Subsidiarity.
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summarising the 93 contributions received from fLthe 27 EU Member States
plus Norway. Five contributions were from membeistioe CoR Lisbon

Monitoring Platform whilst 11 contributions were cesved from partner
institutions of the CoR Subsidiarity Monitoring Meirk. The EC has not yet
iIssued a proposal on this matter.

The last impact assessment consultation on the €¥sssent of Territorial
Impacts of the EU Post 2010 Biodiversity Strategis launched by the SMN
on 25 September 2010 and ran until 25 October 20h@. CoR received 17
contributions.

The CoR is considering a review of its cooperatigreement with the European
Commission with regard to the innovations introdlibg the Lisbon Treaty, in
particular Article 5 of Protocol No 2 on the applion of the principles of
subsidiarity and proportionality, which states tttaft legislative acts shall be
justified with regard to the principles of subsiitia and proportionality. Any
draft legislative act should contain a detailedesteent making it possible to
appraise compliance with the principles of subsigiand proportionality. This
statement should contain some assessment of tipwgais financial impact
and, in the case of a directive, of its implicaidar the rules to be put in place
by Member States, including, where necessary, #dggomnal legislation. The
reasons for concluding that a Union objective carbbtter achieved at Union
level shall be substantiated by qualitative andenstier possible, quantitative
indicators. Draft legislative acts shall take actoof the need for any burden,
whether financial or administrative, falling uporhet Union, national
governments, regional or local authorities, ecomoaperators and citizens, to
be minimised and commensurate with the objectiveetachieved™.

Open Consultation

Within the context of an open consultation, SMN tpars can submit
spontaneous contributions on any EU document. @uibns to the

111 see also paragraph 8 of the cooperation agreebsnteen the CoR and the European Commission signed
2005 and amended in 2007:
http://www.cor.europa.eu/pages/PresentationTemmapx?view=folder&id=c1b647a4-eca0-4839-be92-
2b37fd714af5&sm=c1b647a4-eca0-4839-be92-2b37fd Al 4af
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subsidiarity and proportionality analysis can bedshon a standard assessment
grid. Some SMN partners, such as the Austrian Bsradleregularly send their
own subsidiarity analysis to the CoR and to theohRean Commission, the
European Parliament and the EU Council.

In 2010, the CoR received 27 contributions from SpH\tners regarding 21 EC
communications.

Targeted Consultation

According to the 2009 Dunkirk Bureau decisitn it is the rapporteur who
decides whether or not there should be a targeieduttation. For this type of
consultation, the SMN partners’ contributions araesddl on a tailored
guestionnaire comprising a limited number of quesi prepared by the
Subsidiarity Unit of the CoR General Secretariatcmilaboration with the
rapporteur and his/her expert. SMN partners camgutheir contributions to
the rapporteur until three weeks before the adoptiothe opinion by the CoR
plenary session.

12 R/CdR 229/2008 pt 8 a).
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SUMMARY TABLE OF THE DIFFERENT TYPES OF CONSULTATI

stakeholders

Type of| Targeted Time-limit | Input to thel Number  off Number off Feedback
EU stakeholders | for EU decision{ consultations| SMN from the
documents submis- | making (2007-2010) | partners’ European
sion of al process contributions| Commission
contribu- (2007-2010)| /EU
tion institutions
SMN partners
AND,
EU depending on
legislative | the  subject
documents concerned: .
Positive
selected | members o o
Contribution feedback
Impact by the CoR
) 6 to 8/to the EC from the
assessment common | Lisbon 3 122
. o weeks Impact European
consultation| agreement Monitoring .
. Assessments Commission
with  the| Platform / the <o far
European | EGTC expert
Commis- | group and/or
sion other relevant




Possible
contribution

to any CoR
draft opinions
Open : Any  EU SMN partners None resultinpg - 27 (2010)
consultation| documents
from an
obligatory or
optional
referral
6 to 8
EU weeks and Possible
documentg until 3| contribution
on which weeks to  specific
the CoR is before the CoR draft
Targeted. consulted SMN partners adoption opmm_ns 12 162
consultation| upon the of the| resulting
decision opinion by| from an
of the the CoR| obligatory or
Rappor- relevant | optional
teurs commis- | referral

sion




Consultations to be launched within the EWS franmmgware currently
envisaged by the CoR, but no concrete proposals besn made public so far.

The SMN Action Plan

On the occasion of the™4Subsidiarity Conference held on 8 May 2009 in
Milan, the Committee of the Regions and the CoR Si#litutional partners
launched the first SMN Action Plan for 2009-2010 ¢bntribute to stimulating
the engagement of local and regional authoritiesbumding a culture of
subsidiarity while identifying and exchanging begtrractices in the
implementation of the goals of EU policies, withripaular regard to the
involvement of civil society organisatior$®. Following this action plan, five
working groups were active in their respectivedsefrom April to December
2010:

- Working group on “Fighting poverty and social kision”, lead partner: Arco
Latino;

- Working group on “Integration of immigranis Urban Areas”, lead partner:
Catalan Parliament;

- Working group on “Fighting climate change in Epes cities and regions -
Involving the public in sustainable energy solusignlead partnerRegional
Government of Vorarlberg;

- Working group on “Health Inequalities”, lead paet: Lombardy region;

- Working group on “Social Innovation”, lead pantnRegional Government of
the Basque Country/Innobasque (The Basque Innaovamg@ncy).

The purpose of these working groups is to fostalodue between participants
on how to highlight the best ways of implementing Bolicies at regional and
local levels, in order to provide a practical view the application of the
subsidiarity principle in the relevant field. Faah working group, one network
partner assumes a coordinating role (the lead g@arthhe working groups were
responsible for drafting documents which will serae a basis for online
exchanges organised through the SMN, and in pé#atidor identifying best
practices which can be showcased within the SMNndf use to politicians,

113 SMN Action Plan 2009 — 2010, Subsidiarity in Preet Implementing EU Policies at the Grass-roots.
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policy makers and practitioners in Europe. The Ifirggorts of the working
groups will be presented during th® Subsidiarity Conference in March 2011.

The Subsidiarity Conference

The Subsidiarity Conference is the main event asgahby the CoR in relation
to subsidiarity. The first edition took place inQ20in Berlin. It is organised
jointly by the CoR and the SMN partner hosting #vent, to discuss political
issues linked to subsidiarity in particular. TH& Subsidiarity Conference took
place on 8 May 2009 in Milan, during which the figdMN Action Plan 2009-
2010 was launched. This conference was welcomade st “sought to set out
the challenges underpinning a genuine culture b$isliarity as a factor of good
European governance and to propose examples of frestice in the
application of the subsidiarity principle. To thabhd, a number of partners
presented examples of good practice in the cradsisa& application of the

subsidiarity principle*'*

The SMN partners’ representatives met at admirtrg&rdevel for the first time

at a SMN technical coordination meeting in Decen2i)8. They met again in
Milan for another coordination meeting organisedhim the context of the™

Subsidiarity Conference.

The 8" Subsidiarity Conference is planned for March 2@1Bilbao. On that
occasion, a report will be presented providing aeraew of SMN subsidiarity
monitoring activities. This will be the CoR’s coibiition to the report from the
European Commission on subsidiarity and proportign#o be published in
autumn 2011.

The SMN and national parliaments

The CoR opened its SMN to national parliamentofoihg its consideration of
the best way to channel SMN expertise and outcdowards them. At present,
the network's partners include the Hellenic Pariatnthe Austrian Bundesrat
and the French Senate. The latter co-organisedthéiCoR the "8 Subsidiarity

H14R/CdR 196/2009 item 8 a).

165



Conference held in 2008 in Paris, which represemistof the national
parliaments of the other Member States were invibeattend for the first time.
The experience was repeated in 2009 in Milan foe #f Subsidiarity
Conference co-organised with the regional goverrineérLombardy. A CoR
Bureau document¥’ states that, as a result of the direct participatf the
national parliaments in the subsidiarity conference2008 and 2009 and the
positive reception of the CoR's statements, thenatiee now has “a key new
institutional and political partner”. The CoR intento continue its cooperation
with national parliaments and will invite the COSAEpresentatives of each
Member State to the forthcoming Subsidiarity Coefee in Bilbao.

4.2. National and regional parliaments' perceptioof the
SMN

The reader should bear in mind that this sectiantde®n drafted on the basis of
answers received to the questionnafrevhich might not necessarily reflect the
general state of play and opinions of the 74 regliparliaments with legislative
powers within the eight Member States studied.

Overall high level of awareness and interest in th8MN's work

In general, there is greater awareness of andesttér the CoR SMN’s work at
regional level than at national level.

At national level: Some national parliaments (chambers) are awarenef t
existence of the CoR SMN and are keen to receieestibsidiarity analysis
carried out by the SMN when performing their owmlgsis in the framework of
the EWS or regular feedback on its work (Belgiamegde, German Bundesrat,
Portuguese Parliament and House of Lords), whesea® are aware of it, but
do not focus particularly on its initiatives (l@h national parliament, Bundestag
and House of Commons). Others are not aware oéxistence of the network

15 R/CdR 283/2009 item 3 a).

See annex 1 for an overview of the regional paréats with legislative powers which have repliedhe
questionnaire.
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(Spanish Congress of Deputies and Séhtand are not keen to receive the
subsidiarity analysis carried out by the SMN (FeimParliament).

At regional level: The majority of regional parliaments are aware afl a
interested in receiving the subsidiarity analysiffisiently in advance, as well
as support, informatidff and advice from the CoR SMN during the preparation
of their subsidiarity analysis within the EWS (Fism Parliament, German
regional parliaments, Aland Parliament, the threiidB devolved legislatures).
The latter are mostly SMN members (Murcia (ES)ulVenezia Giulia since
2010, Emilia Romagna (IT)), but some are not (Amgg0antabria, Galicia, La
Rioja). Certain parliaments specified that they enalready consulted the
network’s resources on subsidiarity (Austrian regigarliaments).

Mixed level of participation but generally positiveperception

The participation of parliaments in the CoR SMNgigater at regional level
than at national level.

At national level:Very few assemblies representing regional interests
members of the SMN. Moreover, the Austrian Bundeseeives and circulates
to the relevant stakeholders all documentationlalvi@ to the members of the
SMN network. The recommendations and analyses @msidered very useful
but are used purely for information purposes. Thedgsrat as such does not
directly receive the support and information pre@ddoy the CoR SMN. The
input of the network is received by the regionalipenents and through them it
Is integrated into the debate within the Austriam@esrat.

At regional level:Most of the regional parliaments interviewed p&ptate in the

SMN. The Italian regional assemblies of Emilia-Rgma and Friuli Venezia
Giulia, which were amongst the first regions toetadart in the SMN network,
underlined in particular the importance of the sarpgiven by the Committee of
the Regions, especially the Subsidiarity Unit. dldiion, the SMN is generally

17 Telephone interview with Ignacio Carbajal Irantawyer of the Joint Committee for the EU, Octobeda

According to the German regional parliaments, gfisuld include analyses, exchange of practicespaints of
view, reports from procedures conducted and stucogserning subsidiarity within the EU.
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considered an ideal means for ensuring an effeena concrete subsidiarity
analysis. Its support is essential in terms of ellosooperation between all
regions which are members of the network. It i® &gen as very important in
relation to tackling the lack of human and finahaiasources (Bolzano).
According to the answers received from the Spam&iional parliaments
participating in the SMN, the latter is consideeedseful tool in the preparation
of their subsidiarity analysis (Aragon, Cantabkmyrcia).

Certain doubts/scepticism

Some doubts and scepticism regarding the EWS an€dR SMN's activities
are expressed by some parliaments at both natimaategional levels.

At national levelThe Finnish Parliament specified that it only maiss of the
EWS procedure when there are compelling reasonslotcso, since it is
considered to have much less impact on the sulestafcEU legislative
proposals than the national scrutiny procedure. ddwsion has therefore been
taken to devote no more time or resources to theSBWANn is absolutely
necessary. This is why it is not keen to receivgy amaterial related to
subsidiarity scrutiny based on the SMN's activities

At regional level: Saarland (DE) expressed its scepticism regardirgy th
efficiency, usefulness and feasibility of creatiraglditional international
subsidiarity networks. Some lItalian regional asdesslare concerned that their
participation in the EU law-making process may betas real and effective as
the EWS is intended to guarantee. The view was elgoessed that it was
greater involvement and awareness of the politeatl which would be truly
effective (Emilia-Romagna).
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Perception of the Role of the CoR Subsidiarity Moring Network

: : Regional
National Parliaments g.
Parliaments
Nationalrat Bundesrat Landtage
Various responses
useful instrument
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Chamber of Senate of theRegional/Provincia
Deputies Republic Assemblies
At regional level, it
iIs considered a
useful instrument
for guaranteeing an
effective

: : . subsidiarity check,
The national parliament is aware of”' Y

. in particular due tc
Italy the existence of the SMN but nci1 P
) i . ) the lack of
particular attention is paid to the L
L communication
initiatives i )
with the nationa
level. The suppor
S considered
important in order
to receive more
information and to

compare the result

A4

—+

[92)

Joint Committee for the EuropeaRegional
Union Parliaments
General awareness
Spain Not aware of the SMN's existence of the SMN apc
keen to receive
information about
the SMN activities

U

Eduskunta Aland Parliament
Keen to receive
Finland No awareness of the existence of tidormation about
CoR’s SMN the SMN's
activities
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Legislative

. Assemblies of
Assembly of the Republic
Portugal Azores and
Madeira

Aware, interest in receiving the
subsidiarity analysis.

House of Devolved
House of Lords )
Commons legislatures
Potential interest in
receiving  support
and advice from the
Awareness of theAwareness of theSMN in the
existence of theexistence of thepreparation of its$

United Kingdom | CoR SMN BUT| CoR SMN and subsidiarity

not keen tointerested in analysis within the
receive its receiving itsf EWS, and in
material dealing subsidiarity receiving a
with subsidiarity. | analysis. subsidiarity

=4

analysis from the
SMN sufficiently in
advance.

4.3. Needs and expectations of regional parliamemtgh
legislative powers concerning the SMN

Diverse needs and expectations regarding the CoR e been expressed by
the interviewees. They mainly focus on coordinatmal the timely transfer of
information and support to provide greater undeditegy of EWS
iImplementation in Member States.
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Role of coordination / Creation of a database

According to the Austrian regional parliaments, tieR and its SMN in
particular could play a more proactive role in aboating subsidiarity
monitoring at regional level. Saxony (DE) suggektt the CoR develops and
manages a central European database of regionaidsrity analyses.
Similarly, the Italian regional assemblies pointed the recurrent difficulties in
receiving the amount of EU information and docureeéndm the national and
European levels concerning legislative proposalse SMN could be an
Important instrument in promoting coordination beén the regional assemblies
with legislative powers and it was suggested thdatabase be created based on
the database in operation for IPEX.

Timely transfer of information for a timely contrib ution

According to the Austrian regional parliaments, 8/N currently seems only
to gather and circulate input provided by its mermpeand often regional
parliaments obtain this informatigoost factum It would welcome the SMN
providing information more promptly. Furthermoref the CoR’s own
subsidiarity analyses were provided anteand in a more interactive way, this
would provide a helpful tool for regional parlianmtenin conducting their
subsidiarity scrutiny. The German regional parliateewhich are interested in
enhancing their cooperation with the network, alsderlined the importance of
the timely submission/distribution of informatiorsince the exchange of
informationpost-factumalone is insufficient. Instead, the SMN shoulddree a
forum for the exchange of information/views anteand for providing input on
the basis of which opinions can be formed in tlggores before or during their
deliberations on the appropriateness of a reasopadon. In addition to this,
according to the Italian regional assemblies, tNeNSould help to obtain EU
legislative proposals in advance so that a positan be taken on them at
regional level.

Gaining a better understanding of EWS implementatio in Member States

The three British devolved legislatures expresed interest in gaining, with
the support of the SMN, an understanding of how HEWS is being
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implemented in other Member States, and the wawhich other regional
parliaments are engaging with the EWS. To do s®y Would expect a report or
dedicated web-pages outlining the state of plagaich Member State, with case
studies from regional parliaments. Either the remorthe web-pages would
have to be updated regularly (e.g. an annual upidate report format). The
Northern Ireland Assembly suggested that such arreghould address the
following issues: how well are regional parliamemnstting involved in the
EWS? Is the eight-week time limit too tight for théo have the oppportunity to
consider and respond to the national parliament® #ow often are the national
parliaments actually consulting the regional pankats?

4.4. Promoting the SMN as an effective tool for regal
parliaments with legislative powers concerning tB&VS

The potential of the the SMN

Creating a special platform dedicated to regionarlaments/assemblies with
legislative powerssome of the activities of thHéoR SMN could be dedicated to
regional parliaments with legislative powers by meaf a special platform to
facilitate the establishment of subsidiarity monitg through the provision of
support/advice and information on what is happemmgther Member States.
Moreover, in order to respond to the need for coattbn expressed by the
regional parliaments, the SMN could also coordirtate different subsidiarity
monitoring systems in each Member State, at bajtonal and national levels.
EU draft legislative proposals should also be piediat an early stage, ensuring
visibility in the results of the regional parliantshsubsidiarity analyses.

Facilitating cooperation between regional parlianierthe SMN could also be
an efficient tool for supporting cooperation betweregional parliaments.
Indeed, few regional parliaments cooperate withoreg parliaments in other
Member States. Since some of them feel the needléser cooperation on
issues of shared concern across different partth@fEU, the CoR might
consider ways of facilitating such cooperation tigio its SMN, with a view to
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facilitating dialogue and exchange of informatiagbpractices amongst them,
e.g. by means of a forum, joint meetings with CAL&E.

Prioritising the consultation processes — Alertteys. the diverse consultation
processes could be prioritised and planned welildwance in order to ensure
participation by the partners, accompanied by aegysof alert for each

consultation (to this end, a database could betedeaith one contact point
identified for each regional parliament/partnerggi®nal parliaments and other
partners could also be given the opportunity tods#reir contributions to

subsidiarity consultations to a dedicated SMN/CoR.

Visibility of the instruments available to regionadrliaments/partnersa clear
picture of the instruments available to partnerense essential: e.g. the
subsidiarity grid for the open consultation, the eagfically drafted
guestionnaires for the target and impact assesstnestiltations etc.

Organising training sessions/informal (technicalgetings:another possibility

for the SMN in terms of support for parliaments asdther partners would be
to organise adequate training sessions and infoft@etnical) meetings on the
subject of subsidiarity, the SMN and its activiti@sg. a presentation of the
network, particularly its different types of contion; training for partners
having difficulties filling in the subsidiarity deger/grid etc).

More and better communication on SMN activitiegdied towards parliaments
and EU institutions:as part of the discussion on how to develop the SMN
potential, the question of more and better comnatimn on the SMN activities

directed towards parliaments at both regional aatenal levels, as well as the
EU institutions, will have to be raised.

Regular evaluation of the SMN's work/activitiés: maximise the potential of
the SMN, the CoR could carry out a specific evatumatof its added value
during the preparatory (impact assessment consulgtand early phases of the
EU legislative process (open and targeted consuis)t taking account of the
appropriate resources (both human and financial)igntrue capacities to carry
out its duties properly. In the same vein, an ahsuavey targeting the SMN
partners could be carried out to evaluate theielle¥ satisfaction, their needs
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and their expectations. On the basis of all of thiermation, an evaluation
progress report could be drafted annually.

Increasing membership of regional parliaments viahislative powersso far,
only 27 of the 74 regional parliaments within thed Bre members of the SMN.
In order to validate its work with regard to the EWhe CoR should increase its
efforts to make — ideally — all of the regionall@anents members of the SMN.

The SMN website: a tool with potential for optimisdion

The following EIPA proposals could be considered ifoproving the SMN
website, the new version of which was launchechatend of 2010 - they are
intended to create a more practical communicatistriment:

Creating a general quick find tool on the home pabe would facilitate quick
searches for documents/events or any issue oesttey the SMN partners.

Improving the main menuihe main menu is important for providing a clear
overview of SMN objectives and activities. This manenu could include the
following sections: ‘News’ (if it does not appearettly on the home page as
suggested), ‘Subsidiarity within the EU’; ‘Objeas/; ‘Policy areas’;
‘Consultations’ (impact assessment, open and taggednsultations); ‘Working
groups’ (with all the data regarding the ActionP2009-2010 and the state of
play of their activities (e.g. minutes of their rtiags, reports etc); ‘Subsidiarity
Conference’ (with all data regarding both past duoture conferences);
‘Partners’ (this section would include conditionsr fapplication and the
advantages of membership); ‘Documents’; ‘Partnégénts’; ‘Library’ and
‘Useful links’. A section dedicated to the EWS abalso be added, or included
in one of the sections of the main menu. This pauld contain information on
the purpose and the implementation of the EWS #it hational and regional
levels.

Facilitating the archiving and location of SMN caittation reports:the CoR
could consider establishing a code number for & feport produced at the
end of each consultation e.g. CdR 1A/1/09; CdR @@1CdR TC/2/10. This
would help partners and the general public whercheg for that information.
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Monitoring participation the consultations section should contain inforomat
on the average participation of the SMN partndrs, iumber of consultations
etc. (see table in part 4.1.).

Increasing the visibility of the SMN partnethis section would take the form of
a database with a multi-criteria search tool, fatihg the search for partners
according to their respective country and/or thgies (e.g. regional parliaments
with legislative powers, regional assemblies, regiogovernments, national
parliaments/Chamber of a national parliament, edhéfhe number of partners
should also be indicated.

Increasing interactivity for example, the CoR could create an interactnap
indicating all of the EU Member States, on whicle @an click to be shown the
partners in a particular country, the subsidiamiynitoring system in place both
at national and regional levels, the innovationgarding subsidiarity etc. It
could also be possible for both regional and nafigrarliaments which are
members of the SMN to upload their own documentdfdgmutions regarding
their county/region on the SMN website.

Monitoring virtual visits to the SMN website:should be possible to view the
number of visits to the SMN website. To this endpanter would be visible on
the website itself, or internally by the webmaster.

Creation of synergies with EU institutions

The CoR could consider reinforcing its relationshipth the other EU
Institutions regarding subsidiarity issues, in jgaitar the European Commission
and the European Parliament regarding the EWS.

One of the questions which needs to raised at ploisit, regarding the
implementation of the EWS, is: which institutiondentralising the receipt of
reasoned opinions? (According to the protocolsy e sent to the Presidents
of the European Commission, the Council and the E®)ensure transparency,
data regarding reasoned opinions (which nationdlgmaent/chamber/regional
parliament has sent a reasoned opinion on whichdift legislative act?)
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should be more easily accessible, particularlyrdeoto obtain a clear overview
of the number of votes.

The revision of the cooperation agreement betwhenEuropean Commission
and the Committee of the Regions could considertiza adaptations in order
to ensure proper implementation of the EWS.

Creation of synergies with other networks

Synergies between the SMN and other CoR networks (e Europe 2020
Monitoring Platform) are of the utmost importange terms of optimising
resources and results, particularly regarding irnpasessments.

The CoR could also enhance synergies with CALR& (s new forum for its
members, organising joint meetings etc.), and Wit interregional group
CALRE-REGLEG™, for instance in order to identify and to prioritise
cooperation with the SMN, the EU draft legislataets on which to launch an
Impact assessment consultation or a targeted datisul

Cooperation with the national parliaments couldoalse strengthened,
particularly through the COSAC, in order to promtte SMN's work. Access
to the SMN website could also be more visible anlfPEX website.

19The “Regions with legislative power” Group (REGLEIALRE), approved by the Bureau decision of June

2007, seeks to take the initiative in policy areash as better regulation and governance, and ttoldghe rights
of the sub-national level in implementing subsidiarlt also aims to enable other CoR members tilav
themselves of the professional experience and ¢isgeof the regions with legislative powers. Itgr@nt work
focuses on multi-level governance in Europe anditff@ementation of the subsidiarity and proportibiya
principles. The group is especially interestedxohanging best practices on subsidiarity monitommgchanisms
and it intends to take part in the consultationgess organised by the European Commission befdnealises
European proposals on the matter.
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5. Conclusions and Recommendations

1. - The reinforcement of the subsidiarity prineiphithin the EU decision-
making procesé’is one of the major breakthroughs of the Lisboealy. The
definition of the subsidiarity principle now exptig contains the local and
regional dimensiord’. Regional parliaments with legislative powers dan
invited by the national parliament or one of itactbers to give their opinions
on subsidiarity compliancy for EU draft legislatiyoposals. Although the
position(s) of regional assemblies will not be lmd for the national
parliament?? this principle underlines the need to respecidbal and regional
authorities' competences within the EU. If there mwore than one third (or one
guarter in the area of justice and internal affasfsnegative opinions on the part
of national parliaments, the respective legislatiagiator must review its
proposal.

The right balance has to be found between enthas@sd sceptics when
analysing the potentials of the reinforced subsityigrinciple and the EWS. On
the one hand, Article 6 of Protocol No2 does natvjate new powers for
regional parliaments with legislative powers. Irctfahaving examined the
constitutional setting of the regions analysed a@odsidering carefully the
potentials of Article 6, some academtéSwould say that participating in the
EWS could be — taking the sceptical perspectiveorentostly than beneficial
for regional parliaments. Regional parliamentsadsehave ways to scrutinise
and participate in subsidiarity checks directlyhnibeir national executive and
parliament, with the Commission, the CoR and otBaropean institutions.
They are involved in networks, prepare common jooritributions and use the
channels provided by their own regional and nati@xacutives to make their
position(s) heard in the EU Council. On the othemdh the new role of regional
parliaments in the EWS should not be underestimdted important to note

120 See Article 5 of the Treaty on European UnibEBl) and Protocol n° 2 to the Lisbon Treaty on Application
of the Principles of Subsidiarity and proportiomgli

121 See Article 5(3) of the TEU.

122 Except in the case of Belgium

23 The authors, in agreement with the peer reviewhisf report as presented by the reviewer Philippeli
Associate professor Maastricht University
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that, for the first time, there is a formal meclsamifor involving this level of
power.

The extension of EU competences into new areasruhéd.isbon Treaty might
also create new possibilities for subsidiarity digs. It might provide some
national parliaments with an additional incentieebiecome more involved in
EU affairs®.Indeed, the Austrian and Belgian territorial chamsband the
German Bundesrat, directly representing the regiges one vote with the
EWS, granting them a direct influence, for thetfitisne, in the subsidiarity
scrutiny of EU legislative proposals.

2. - So far, there have only been a few cases gibmal parliaments being
involved in subsidiarity checks, partly due to the-going revisions of the
existing procedures for involving them in most bé tcountries studied. This
might also be due to a lack of resources and timéhe part of some regional
parliaments to conduct subsidiarity checks, heheeneed for better evaluation
of the importance of the EU draft legislative adise complete and in-depéx-
ante analysis of subsidiarity compliancy by the Commaeissshould also be
highlighted.

Due to the general lack of involvement by regiopailiaments with legislative
powers, Article 6 of Protocol No 2 is clearly aimatdenhancing their role and
promoting their involvement in a new process giviagpective roles to new key
actors in the EU legislative process. The Lisboealy creates awareness of the
subsidiarity principle within the parliamentary sms of the EU (both national
and regional), facilitating the establishment otwture of European debate,
which until now has been absent in most regions¢mmblies. Becoming aware
of the importance of scrutinising how the EU makes of shared competences
at an early stage and assessing whether the olgedti the proposed legislation
can be better achieved by the Member States atatemtregional levels is a
real challenge. Making use of the possibilities déstablishing early multilevel
dialogue to formulate EU policy/legislation withhetr parliaments (regional and

124 Stefanie Rothenberger and Oliver Vogt, “The orangard: a fitting response to national
Parliamens’'marginalisation in EU decision-makingap& presented at the conference “Fifty years of
interpaliamentary cooperation” 13 June 2007, BurateBerlin.
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national), and with the European Commission, goegobd the previous
practice of legislative-executive scrutiny withimternal borders.

3. - Subsidiarity scrutiny at regional level mighdt coincide with national

perceptions, and the role given to regional paiiais is therefore relevant. The
criteria used by the Commission when deciding wieth legislate at EU level

might clash with the regions' interpretation of thigiectives of the proposed
action. Furthermore, the new parliamentary competerand responsibilities
enshrined in the new Lisbon Treaty, affecting tivea interests of the regions
In most cases, might awaken the interest of sorgmmal parliaments in the

iIssue of compliance with the subsidiarity principle

4. - The survey indicates that the EWS is implemenn different ways in the
different Member States studied. The summary tdblesach country presented
in Chapter 2 indicate the following:

Only four countries (AT, BE, DE, ES) have estalddtspecific procedures in
accordance with EWS provisions at national levdiisivthe other four (IT, FI,
PT and UK) have not yet done so.

For the latter four, the reasons vary. In the cafsél, FI and PT, a reform
project is planned for 2011. For the UK, the peticepis that the general
scrutiny procedure applies for all types of docutrmmd there is therefore no
need to establish any new procedure.

In the case of the newly-established proceduresgbnal level, the picture is
also very different. Whereas in the four countmath established procedures
the regional parliaments have also revised theéarmal rules of procedures in
most cases, in the case of the Member States widtmyuspecific procedure, we
see that some regional parliaments have been nuinee ghan the national
legislator. This is clearly the case for IT and UK.

The perception of the new role for regional parksts is different at the
national and the regional levels, the regional llesmbracing the need for
reforms more positively. However, the replies te tjuestionnaire should be
considered cautiously, particularly when realitgwh that regional parliaments’
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action in relation to subsidiarity control is rathgcarce, if not completely
absent, in certain Member States.

5.- The survey has shown that until now there areases of differing opinions
between the regional and the national parliaméntall of the cases analysed, it
is for the national parliament to makes decisiasiace the opinion of the
regional parliaments is not binding. There areedéht ways to reflect the
opinion of the regional chamber. In Finland, theingm of the regional
parliament will always be forwarded to the Européastitutions. In countries
with bicameralism and an independent system of igmoy opinions by
chamber, the decisions of the chambers representggpns reflect the
consensus among the majority of the regions (f@amegte the BR in DE). In
others, there is no specific procedure foreseenlviag possible conflicts (ES),
or all the opinions (even if they are differing)lmbe sent to the European
institutions (BE). In Italy, the ongoing reform disssions foresee that if the
national parliament so decides, it could attempidiovey an agreement through
the conference of presidents of regional parliasent

Therefore, on the basis of the analysis of theesgiswesults, the answer to the
guestion “What can be the role of regional parliateavithin the context of the
new EWS put in place by the Lisbon Treaty” may béadlows:

a). - The EWS is politically and institutionallynoeived, particularly at regional
level, as an important means for implementing thars regulation strategy, for
providing regions with a greater voice in the Ewap arena, for bringing
Europe closer to the citizens and for activatinglipudebate on European
issues.

Whilst at national level, in various parliamentsT(ADE, Fl), the EWS will not

bring about a major change to its existing Europsamtiny procedure, at the
regional level the perception is rather differeflbe officials consulted in the
survey positively embrace the idea of being invdhathough one may wonder
to what extent they have carried out any real amalgf the implications and
shortcomings of the system. One year of a bindiistpdn Treaty might not be
sufficient to assess the real level of involvenwiregional assemblies.
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b). - The EWS opens up the possibility for regiopatliaments to provide their
opinions on subsidiarity compliancy. This will haae important impact in their
decision-making process at the different stagesjuir@g institutional
adaptations by the different stakeholders. Itug tthat, strictly speaking, before
Lisbon, regional assemblies could also take aipastin subsidiarity issues and
cooperate with national parliaments informally, bow their role is reinforced
and enhanced within a legal framework. The instmiméas powerful
symbolism: it might bring the European debate irttee local arena,
incorporating regional assemblies in the Europealmate, with an echo effect
among the regional and local population.

c). - Bringing subsidiarity into regional parliantary consciousness is a
challenge that demands internal changes in thelingndf EU affairs. How
regional parliaments will deal with the challendescrutinising whether or not a
decision is taken at the right/best level will b®pgwortionate to its resources,
capacities, culture and understanding of its duwiich in turn might be
different from those of a national parliament.

Since the proposals to be scrutinised are numeandshe capacities and time
available very limited, the challenge now is foe ttegional parliaments to be
selective in their choice of acts to be scrutinisgidce almost all of the Member
States studied (with the exception of IT and PTasp have decided to transfer
all documents without any sort of filtering, regabrparliaments will need to
count on the support of their executives at rediamal national level, liaison
offices in Brussels and existing networks, to keewatchful eye on the legal
acts that might be contentious.

The role of the regional parliaments in the EW®ibring Europe closer to the
citizens, by bringing an active discussion on thaité of the European
legislation in terms of the subsidiarity princidl®m the regional perspective
into the arena of the regional assemblies. Theé& 1®to act in a coordinated
fashion, to be selective at a very early stageaise their doubts/fears about a
given proposal at EU level, to create groups oforegfcountries etc. In short, to
deal with European affairs in a more proactive emaksolidated manner.
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Annex 2: Legal basis for the regional parliamefegislative powers.
Austria: Landtage

Austrian regional parliaments (Landtage) are unexamparliaments elected in
regional elections for a period of five years (gtamn: Oberdsterreich for six
years). Their legislative competences encompassge Inumber of areas. In
principle, regions are allowed to legislate in @lkas except where exclusive
federal legislative competences apply. Areas wiitiusive federal competence
are laid down in an exhaustive list in the BVG. cgirthe regional parliaments
are unicameral, the federal government (Bundeswaggg has formal veto
power over the legislation passed at regional Ielieis veto power is meant to
balance the influence of the regions at federakllewhich impacts on the
regions through the requirement for the legislapassed at federal level to be
approved by the BR.

Belgium: Regional and Community Parliaments

The federalisation process has been very pronouncBdlgium and has led to
a situation in which regions and communities berfedim extensive autonomy,
and all federated entities are organised as ‘mates’ with an executive,
directly-elected assemblies, a civil service, ledislative powers and a capacity
to conclude international agreements.

While the federal government is responsible fotiges policing, defence, social
policies (e.g. pensions, unemployment, sicknessdasability entitlements) and
the public debt, communities primarily deal withuedtion, cultural, linguistic

and social policies, and regions govern a wideetarof ‘territorial’ matters

such as agriculture, transport, energy, spatialmpig etc. The unique Flemish
Parliaments deal with the environment, educatiofrastructure, agriculture,
fishery etc.
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The Belgian State has always advocated Europeditutimnal recognition of
the importance of sub-state political entities. Thencern for regional
representation in EU decision-making is, among rothangs, reflected in the
practice of regional and/or community ministersresgnting the Belgian State
in  Council bodies which cover policy sectors withigrsficant
community/regional prerogatives. Some Council bedieere even chaired by
regional/community ministers during the Belgiandtitency.

Germany: Regional Parliaments

Germany is a federal state with specific legisettompetences assigned to the
regions. In a similar manner to the EU system, @@ names different
categories of legislative competences (in the od€germany there are two, not
three — as in the EU), which are distributed betwéee national/federal
(Bundesebene) and the regional level (Landesebehe):exclusive federal
competences (Art. 71 and 73 GG) and shared comgestdArt. 72 and 74 GG).
All non-listed competences are areas in which thgions exercise their
legislative powers. Framework legislation as thel@sive competence of the
federal level was abolished in the constitutionad¢form of 2006
(“Foderalismusreform”).

All legislative proposals outside the exclusive petence of the federal level
(Bund) have to be adopted by both the BR and theAdllowing this logic, all
EU legislative proposals that touch upon the (shalegislative competence of
the regions are subject to the subsidiarity scyutmocedure. The regions
participate through the ordinary decision-makinggadures in the BR.

Italy: Regional Legislative Assemblies

According to the Italian Constitution, legislatipewer falls to the State and the

regions in accordance with the limits laid down Byropean Union law and

international obligations. Article 117 establistzebst of competences falling to

the States, as well as all the matters subjecbtmuarent legislation by both
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States and regions. Moreover, it is important tdashne that the regions have
exclusive legislative power with respect to any terat not expressly reserved
for State law. Regarding matters that lie withieithfield of competence, the
regions and the autonomous provinces of TrentoBaigano participate in any
decisions regarding the creation of community 1&8we general background
concerning the role of the regions and local aiiesr was subject to an
important reform carried out in 2001 — the so-chRiforma del Titolo Quinto
della Costituzione. Innovative changes have bedrodoced in a federal
perspective. Nevertheless, Italy can still be seea regionalised State.

Finland: The Aland Parliament

The Parliament has 30 members, who are elected évar years by secret
ballot under a system of proportional representatioegislative power was
conferred on the Aland by the Autonomy Act of 19@hjch has been revised
several times: in 1951 and in 1993. With the emitp force of the Lisbon

Treaty, a revision is currently pending the nexécabn of the national

parliament. The Autonomy Act lists the areas inchihthe Aland Parliament has
the right to pass legislation independently of Fhenish Republic. The most
important of these are:

education, culture and the preservation of ancrariuments;
health and medical care, the environment;

promotion of industry;

internal transport;

local government;

policing;

postal communications, radio and television.

In these areas, the Aland functions practicallg i independent state with its

own laws and administration. The laws adopted &y Atand Parliament are

referred to the Finnish President, who has a wgketo in just two situations: if

the Parliament has exceeded its legislative authoriif the bill would affect
192



Finland’s internal or external security. The Prestdbases his decision on the
opinion of a body known as the Aland Delegation andasionally also on the
opinion expressed by the Supreme Court. Half of tieenbers of the Aland
Delegation are appointed by the Finnish Governnasmt half by the Aland
Parliament?®

Both the Finnish Republic and the Aland Provincgecepower to the European
Union upon accession. European directives neecke timplemented separately
in the Republic and in the Province. The Alandeigresented by the provincial
government, which is accountable to the provinpelliament. The provincial
government considers Finnish policy on EU propodalsbe within the
province's competence. The province has the rightparticipate in the
preparation of Finnish positions on EU proposalenvthey touch upon issues
within the province's competence. When national pravincial views cannot
be reconciled, the national government is obligedxpress the provincial view
to the EU institutions too, if the province so rests. The provincial
government also has the right to be representddeirFinnish team negotiating
issues of provincial concern.

Portugal: Azores and Madeira

Azores and Madeira have a constitutionally-mandatetnomous status and
statutory and legislative autonomy. The former nsatuat they have the right to
Initiative in terms of reviewing their statute, whimust then be approved by the
national parliament. The latter means that theyelthe power to issue regional
legislative decrees according to a list of mattdrsegional interest which was
introduced by the 1997 constitutional reform (ithg environmental
conservation, territorial administration, transpagricultural, commercial and
industrial development, sport, tourism, crafts,jesagl organisation and all other
“island" matters). Both autonomous regions have then regional legislative
Assembly.

125 5ee the brochure Aland in brigittp://www.aland.ax/.composer/upload//alandinbr8fff
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The United Kingdom: the devolved legislatures

Section 28(1) of the Scotland Act 1998, which dsthbd the Scottish
Parliament, provides that the parliament may males] to be known as Acts of
the Scottish Parliament. ‘Bills’ are draft ‘Actsf the Scottish Parliament and
they become law only if passed by the parliamerd #ren given Royal
Assent®

Section 94 of the Government of Wales Act 1998 roefi the “legislative
competence” of the National Assembly. Its revisior2006 (“the 2006 Act”)
provides a mechanism for the National Assemblydguae, on a case-by-case
basis, more powers to make its own laws. In thasaie which it has legislative
competence, the assembly can make its own lawsyrkras ‘Measures’. A
Measure will have similar effect to an Act of Pantient'*’

Part Il of the Northern Ireland Act 1998defines the legislative powers of the
Assembly and allows it to make laws on transfemedters in Northern Ireland
and to enact primary legislation for Northern IrelaA proposal for (i.e. draft)
legislation is referred to as a ‘Bill’ until it ;gassed by the Assembly. Once a bill
completes its passage through the assembly andvesm droyal Assent it
becomes an ‘Act’ of the Assem.

126 See the website of the UK Parliament:
http://www.parliament.uk/about/how/role/devolvedvdéved/devolved/

127 5ee the website of the National Assembly for Waletp://www.assemblywales.org/bus-home/bus-
legislation/bus-legislation-guidance.htm

128 htp://www.statutelaw.gov.uk/content.aspx?activefDocld=2045126
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